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WITH THE DRIFT BUSINESS 


There healthy ring the last New England letter the First 
National Bank Boston, which now the largest bank New 
England. Among other good things the letter there the following 
general conditions: 

“During the past month there has been marked expansion all lines 
industry connected with the prosecution the war, and new high 
records are being established constantly. The campaign for the Third 
Liberty Loan met with marked success, one the most important 
tures having been the large number individual subscriptions. 
desirable that these loans should distributed widely possible among 
ultimate investors, order that the funds banking institutions may 
available for commercial needs. large percentage the loan has 
been taken persons moderate means, who would not have invested 
their money other securities; while considerable amount represents 
savings that ordinarily would not have been made. interesting 
note that, has been the experience Canada and England, these pur- 
chases have been made without materially reducing savings banks’ 
deposits. Bank clearings last month established another new high record, 
reflecting the continued expansion trade. The increase reported over 
the figures for April, 1917, was nearly six per cent. Our foreign trade 
continues heavy, despite the many restrictions that the Government has 
been forced make order concentrate all possible tonnage upon 
war requirements. Much the increase our foreign trade results 
from higher prices rather than from increased tonnage, but even after 
allowance for this fact the movement remarkable. March the United 
States had credit balance $288,845,394, and for the nine months 
March credit balance these figures comparing 
with $238,728,560 and $2,818,910,129, respectively, year ago. The 
increase the wealth the country has been very great. The money 
circulation the United States May according the figures 
the Treasury Department, amounted $5,383,547,717, increase 
$581,704,754 during the past year. This the largest amount money 
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ever any nation, and equivalent capita, also. the 
largest amount ever recorded.” 


The loyal standing the Old Colony Trust Company Boston most 
satisfactorily reflected the showing made the Old Colony News 
letter, wherein gives the following table the purchase stamps 
the different 


No. Pledged 


Trust Department $62.25 $110.95 
Temple Place 85.00 2.32 
Check Tellers 37.25 2.03 
Bay State 42.85 42.85 1.78 
Bookkeeping 56.60 1.76 
Transfer Dept. 38.25 1.55 
47.70 5245 1100 1,19 
(no report available) 
21.05 21.05 1000 1.62 


The necessity for getting the railroad situation such shape that 
the country can get the full benefit its transportation facilities 
becoming more and more apparent from day day. Bach’s Review 
treats the question follows: 

“Management the railroad situation Director-General McAdoo, 
from his first assumption control the present moment, every- 
where receiving commendation. has been characterized prompt 
and businesslike decisions important questions presented themselves, 
and wise and aggressive action bring the combined machine into 
efficient and sound financial position. The latest, and perhaps most im- 
portant move the Secretary-Director’s reported intention place the 
whole railroad system the United States upon paying basis, 
careful preparation and enforcement schedule rate advances 
approximating twenty-five per cent increase. This, when ready, 
will probably put promptly into operation. say ‘he’ advisedly, 
the President undoubtedly accord with Mr. McAdoo this move, 
and the President, under the recently-passed Overman bill, will have 
complete control the Interstate Commerce Commission, who, 
possible conceive, might opposed advance which will demon- 
strate the fatal unwisdom the commission’s steady adherence the 
policy starving the railroads the country into bankruptcy—a policy 
which has prevailed since 1906.” 
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Business conditions Detroit are gradually and substantially improv- 
ing, along with other enterprising cities which are making reports 
their conditions. The Detroit Review reflects the business situation 
there when says that mercantile lines report appreciable falling off 
business during the Liberty Loan drive and indications present 
point increase the buying tendency the public, which for 
several months has been remarkably strong. present the demand 
for many lines goods far exceeds the regular supply and result 
merchants are forced buy stocks from all parts the country. This 
true other cities, also, recently considerable goods has. been 
marketed from Detroit houses New York firms. Real estate dealers 
report increased demand for improved residence properties and sales 
this line for April exceeded any previous month this year. 


splendid effort keep the American dollar par, redeemable 
gold, was made recent speech Senator Robert Owen, Okla- 
before the United States Senate. The occasion was the considera- 
tion bill proposed Senator Owen amend the Federal Reserve 
Act, and establish Federal Reserve foreign bank. Senator Owen’s 
attention was especially directed the question remarks made 
Kent the Federal Reserve Board, wherein Mr. Kent undertook 
explain why the Federal Reserve Board allows United States currency 

remain discount abroad, but Senator Owen flattened his argument 
showing that the American dollar should remain discount 
abroad, the interests Germany would served, because the effect 
would prevent the American dollar from buying its full value 
neutral countries, and just the extent that our dollar deprived its 
purchasing power just that extent the taxes the Amercian people 
and their sacrifices this war will rendered abortive, unproductive 
and useless. Among other things pointedly said Senator Owen, the 
following strong paragraph: 

good thing, Mr. Kent thinks, that the dollar should 
thing, according Mr. Kent, have per cent discount, 
per cent discount, and the bigger the discount the better for the American 
people. ‘reductio The argument false and serves 
Germany’s interest.” 

The letter the First National Bank Philadelphia under date 
May 15, presents very satisfactory showing business conditions 
Philadelphia. According the letter, Philadelphia busy 
important center government work could naturally be. establish- 

ing here the headquarters the Emergency Fleet Corporation, fresh 

impetus has been given the movement rush ail forms government 
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The dye-stuff industry has much business can take care 
of. The textile companies are rushed with work and the demands 
from all sources increasing. The dry goods houses have 
had excellent business and the wholesale establishments report 
satisfactory volume orders. Philadelphia was one more than 
120 cities report decline building operations during March, 
compared with year ago. There has been further improvement 
transportation facilities, but the situation not normal yet. Some 
the steel plants are restricted their operations the difficulty 
securing quick deliveries material. But this interference not 
serious was. The intensive development the Hog Island project 
the government, well the giving out immense contracts for 
railroad equipment, are other factors calculated keep trade active here. 


According statement issued the National Coal Association, 
another coal shortage more serious than that last winter and almost 
certain interference with the world programme are inevitable through- 
out the East, the opinion bituminous coal operators the chief 
producing sections the country, unless there readjustment soon 
traffic over Eastern railroads. The enormous drain war industries 
crowding coal off the railroads, and the resultant continued shortage 
cars the mines has cut production the danger point. 


President Wilson’s plan have the Government take over the railways 
the country being carried out Director General McAdoo his 
order suspending the presidents the large railways and some 
the smaller ones. the Director General’s plan executed full, these 
officials will superseded Federal managers, who will 
have complete control all decisions involving the use physical 
properties the various systems. Orders relating operation will 
then issued and put into effect through agents answerable for their 
acts only the Government, and who haye financial connection with 
private corporations. The opinion expressed many that this course 
would remove the last obstacle the way speedy carrying out 
which might, the belief Director General McAdoo, 
promote the most efficient use the railroads single carrying system. 


Congressman Medill has national budget system, which should 
become law. has been estimated national authority govern- 
ment finance that waste, times peace, thirty per cent all 
moneys appropriated for running the United States. time when 
the government spends such enormous sums money for war pur- 
poses now, should take steps stop this wastage, and thereby 
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lightening the burden taxation. Mr. McCormick making record 
the originator intelligent, practical and this bill one 
the best has introduced. 


STATUTORY LIABILITY PERSON HOLDING BANK 
STOCK LIFE TENANT. 


may not good form look gift horse the mouth. Never- 
theless the person who receives, way gift, shares stock 
banking institution more than justified making careful investiga- 
tion into the financial condition the bank. Furthermore, would 
commendable act self-protection his part ascertain the 
statutory law his particular jurisdiction, with reference the liabil- 
ity bank stockholders the event that the bank forced close 
its doors. 

the case the failure ordinary corporation the stockholders 
are generally not liable for the debts the corporation, except where 
shown that stockholder holds shares, for which has not paid. 
course loses the money which has invested the stock, but 
liability other than that imposed upon him general rule. 
But different the case banking corporation. The statutes 
the different states provide for liability the part the stock- 
holders for the debts the bank addition the amount invested 
the stockholder the shares stock. some states the bank stock- 
holder responsible for the debts the bank the par value 
the stock which holds. other states made liable for 
double the amount his stock. one state the liability fixed 
105 per cent. the par value his holdings. These liabilities are all 
additional the amount which the stockholder has invested the 
stock. 

The case Alexander Dever handed down the Court 
Appeals Georgia and published among the legal decisions this 
issue, presents instance where gift shares stock bank 
resulted injury the donee rather than benefit. seems 
that James Dever had been the owner certain shares stock 
institution known the Irish-American Bank. Upon his death 
bequeathed these shares Ellen Dever for the period her life, 
and his will made provision for the disposition the shares after 
Ellen Dever’s death. During the life time Ellen the bank became 
insolvent and its affairs were placed the hands receiver. This 
action was brought the receiver against Ellen Dever recover 
the par value the shares held her life tenant, alleging that 
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the same was necessary pay off the debts the defunct 
bank. The defense was that life tenant bank stock was not sub- 
ject the statutory liability. The court held that this contention 
was untenable and gave judgment favor the receiver for the 
amount sued for. 


BANK’S RIGHT CHARGE BACK DISHONORED DRAFT. 


The right bank charge back against customer’s account 
the amount draft, previously credited the account, the event 
the dishonor the draft, discussed recent Kansas decision, 
Lyon County State Bank Schaefer, published this issue among 
the legal decisions. seems that the farmers Lyon County had 
association, the object which was bring together the producers 
and consumers agricultural products. The defendant arranged 
through the manager this association ship consignment hay 
man Iowa. delivered the bill lading covering the ship- 
ment the manager, who thereupon drew sight draft upon the 
consignee, payable the plaintiff bank, and the bank forwarded the 
bill with the draft attached for collection. 

The bank placed the amount the draft, after deducting the asso- 
ciation’s commission, the credit the defendant and checked 
out. Upon presentment the draft was dishonored and the defendant 
refused reimburse the bank. The bank thereupon brought this 
action and judgment was given its favor the theory that, under 
the circumstances, the bank was entitled charge the amount back 
against the defendant’s account or, the event that the account was 
insufficient for this purpose, recover the amount from the defendant 

transaction this character, the absence any specific 
agreement between the bank and its customer, one two things hap- 
pens. the bank becomes purchaser the draft the ordi- 
nary course business merely agent the depositor for 
collection. the bank actually purchaser the draft then 
not entitled recourse against the depositor the mere expe- 
dient charging the amount against him its books. such 
event required give notice dishonor just any other pur- 
chaser negotiable instrument would required under simi- 
lar circumstances. But, general rule, the bank not regarded 
purchaser draft, which receives this manner. usually 
looked upon mere agent for collection. And that how the 
court regarded the bank the present instance. reaching this 
conclusion the court stated the general rule that “where the in- 
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terests innocent third parties are not affected, bank has the right 
charge back dishonored draft which has been credited de- 
positor’s account cash. Credit extended depositor anticipa- 
tion collection draft ordinarily deemed provisional, and the 
bank may cancel the credit charge back the paper the depositor’s 
account, not paid.” 


PAYMENT CHECK BEARING MARKS 
ALTERATION. 


drawee bank which pays altered check not permitted 
charge the amount the check against the drawer’s account except 
case where appears that the alteration resulted from the drawer’s 
negligence. This rule holds even case where the alteration 
skillfully made defy detection. There way which bank 
can protect itself against alteration, cleverly done that care- 
examination the check will not disclose the fact the alteration. 
But goes without saying that bank should refuse pay check 
which bears upon its face marks indicating that may have been 
wrongfully altered. Among the legal decisions this issue the 
case First National Bank Cushing Ketchum, recently decided 
the Supreme Court Oklahoma, where appears that bank 
paid check notwithstanding the fact that bore unmistakable indi- 
cations alteration upon its face. 

The following description the check and its alteration taken 
from the opinion: “The evidence conclusively establishes the altera- 
tion the check controversy. The original instrument before 
us, and examination thereof establishes beyond any reasonable 
doubt that has been altered claimed. was originally written 
ink, and, the end the line opposite the name the payee 
where the amount the check usually designated figures, the 
maker had, according to. his testimony, written the amount thus, 
*X80/100,’ and the line where the amount was written out, stated 
the amount thus ‘only eighty cents.’ The check now is, and was 
the time its payment, shows the original writing have been 
retraced with indelible pencil, and opposite the name the payee, 
where the amount was designated above stated, same has been 
changed read ‘$80.00,’ and the line where the words ‘only eighty 
cents’ were written the words ‘only’ and ‘cents’ have been erased, 
leaving the word ‘eighty’ writing, and the right end the line 
appears the word ‘dollars,’ which part the blank printed form 
which the check was written. Where the word ‘only’ was erased, 
hole plainly appears the paper, and where the word ‘cents’ was 
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erased the paper much thinner, and upon being held the light 
shows plainly that erasure has been made, and where the figures 
now appear erasure also plainly shown have been 
made. There cannot any reasonable doubt that the check has been 
materially altered.” 


was held, course, that the bank could not charge the amount 
this check against the account the drawer. 


LIABILITY BANK FOR CASHIER’S ACT. 


legal decisions this issue Meyer Chapman State 
Bank First National Bank, recently decided the Circuit 
Court Appeals. The question presented was the liability the 
defendant bank note, which the defendant’s cashier discounted 
with the plaintiff bank, the representation that the note belonged 
the defendant bank. appeared that the cashier the defendant 
bank had been accustomed call upon the plaintiff bank rediscount 
paper held the defendant bank and that had frequently been 
accommodated this respect the plaintiff. May 1913, 
wrote the president the plaintiff bank letter, which signed 
cashier, requesting the discount note for $10,000, executed 
transportation company and due six months. his letter, which 
was written letterhead the defendant bank, made the follow- 
ing statements: 

have disposition whatever ‘ride willing horse death,’ 
this loan larger than are allowed carry, and should you 
feel that you could not carry this, addition what you are now 
carrying, you might return any the notes that have previously 
sent you, such portion thereof you felt was necessary make 

“There not much possibility that this loan taken 
its maturity, but the interest would paid and note furnished 
that time, and fact would probably about eighteen months 
before this loan would entirely taken up, and would guarantee 
the payment the principal that time, and the interest the end 
every months period. 

“This would make little more permanent investment than the 
notes have sent you, and, far the security concerned, think 
absolutely good. 

“If this would agreeable you, you might make the remittance 
the Merchants’ National Bank, usual, and will agree not 
send you any more paper, now that crowding the limit, 
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and anything that expected ask for the time was 
talking you.” 

result this letter the note was discounted the 
bank and the defendant bank received the proceeds the transaction. 

the trial the action brought the plaintiff enforce the 
note, the defendant’s cashier, who was also officer the transpor- 
tation company which the note question was executed, testified 
that got the note direct from the transportation company and that 
was never discounted his bank and was never part the assets 
the bank. 

was held that this was not valid defense the plaintiff’s action. 
The defendant bank had actually received the proceeds the dis- 
count and could not defend the ground that the cashier had been 
guilty misrepresentation leading the plaintiff believe that 
the note actually belonged the defendant bank. 


DESCRIPTION PROPERTY COVERED CHATTEL 


chattel mortgage, good against third person, that 
any person other than the mortgagor mortgagee, must contain, 
among other things, sufficient description the mortgaged property. 
general rule the description will suffice enables third per- 
sons identify the property intended included the mortgage. 
instance mortgage which was attacked the ground that 
did not sufficiently describe the mortgaged property found the 
case Mitchell Guaranty State Bank, recently decided the 
Supreme Court Oklahoma and included among the legal decisions 
this issue. 

The following excerpt from the court’s opinion indicates the nature 
the objection raised and the ground upon which the court’s con- 
clusion was reached: 

“The description the oxen, contained the mortgage, 

red Polish bulls, years old, broken work with yoke. 
Four red steers, years old, broken work with yoke.’ 

“It insisted that this description the oxen too indefinite 
charge the defendants with notice. this jurisdiction any description 
chattel mortgage, sufficient put third person upon inquiry 
which, when pursued, will enable him ascertain the property in- 
tended included the mortgage, good. First Nat. Bank. 
Rogers, Okla. 357, 103 Pac. 582; Chattanooga State Bank Citi- 
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zens’ State Bank, Okla. 255, 134 Pac. 954; Jones Chattel Mort- 
gages, 251. think the description comes within the rule, and are 
inclined agree with counsel for plaintiffs when they say: 

would seem, this day and age traction plows, high-pow- 
cred automobiles, and aeroplanes, that the mere mention such rare 
remnants the past oxen would, itself, sufficient descrip- 
ox, with the scars yoke and chain, differs much from 
the ordinary steer, galley slave from well-fed royalty-collecting 
Creek freedman.’” 


RIGHTS BANK PURCHASING DRAFT ATTACHED 
BILL LADING. 


Transactions involving the purchase drafts attached bills 
lading are often the means getting the purchasing bank into trouble. 
Disputes frequently arise among the different parties transaction 
this kind, and are only settled after prolonged litigation. 

The fact that the consignee the shipment, involved banking 
transaction this character, creditor the shipper sometimes 
creates situation which means expense and possibly serious loss 
the bank. 

This what happened recent decision the Supreme Court 
Oklahoma, Marsh Milling Grain Co. Guaranty State Bank, 
which decision printed among the legal decisions this issue. 
Briefly stated the facts were follows: The shipper carload 
oats drew draft the consignee, attached thereto the bill 
lading and discounted the draft with the plaintiff bank, thereafter 
withdrawing practically all the money which the bank placed his 
credit. Upon the arrival the car its destination the railroad 
company delivered the corporation which was consigned, 
but, upon presentation the draft, the consignee refused payment 
the ground that the shipper was indebted it. The bank brought 
suit against the railroad company and for some reason which does 
not appear, the consignee paid the amount the draft the railroad 
company and then intervened the action claiming that was en- 
titled the fund held the railroad company. 

was decided the court that, upon the transfer the bill 
iading the plaintiff bank, the latter became the owner the car- 
load oats notwithstanding the shipper’s indebtedness the con- 
signee. Judgment was accordingly given favor the bank. 


This Department embraces all the newly-decided cases importance 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will furnished 


LIABILITY BANK FOR ACT CASHIER. 


Meyer Chapman State Bank First National Bank Cody, Circuit Court 
Appeals, January 24, 1918. 248 Fed. Rep. 679. 


The cashier the defendant bank requested the plaintiff bank 


discount $10,000 note, representing that the note was part 
the assets the defendant. matter fact, the cashier had 
obtained the note direct from the maker and not part the 
defendant’s assets. The note was discounted and the defendant 
received the proceeds. action brought the plaintiff the 
note, was held that the defendant, having received the proceeds, 
could not escape liability the ground that the note did not be- 
long it. 

Error the District Court the United States for the District 
Wyoming; John Riner, Judge. 

Action the Meyer Chapman State Bank, corporation, against 
the First National Bank Cody, corporation. the conclusion 
plaintiff’s case the court entered judgment favor defendant, 
dismissing the complaint, and plaintiff brings error. Reversed, with 
directions grant new trial. 


“This was action the plaintiff, Meyer Chapman State Bank, 
against the defendant, First National Bank Cody, recover $10,- 
000 for money loaned. was tried the court without jury, 
pursuant written stipulation. the conclusion plaintiff’s case 
the court entered judgment favor defendant, dismissing the com- 
plaint upon the merits. Plaintiff brings error. Plaintiff insists that 
was entitled judgment upon the uncontroverted facts. 
requires full statement the evidence. 


other similar decisions see Banking Law Journal Digest and 
Supplement, 341. 
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Deegan was defendant cashier. had been accustomed 
obtain rediscounts paper held his bank, both the plaintiff, 
the Meyer Chapman State Bank, and Mr. its president. 
May 1913, wrote letter Mr. Chapman, personally, signed 
himself, cashier, the letter head his bank, inclosing note 
$10,000, executed Aaron Holm the Holm Transportation Com- 
pany, dated May due months, secured 200 shares the 
stock the Holm Transportation Company collateral. note 


was indorsed the payee. the letter expressed his wishes 
follows: 


have disposition whatever ‘ride willing horse death,’ 
but this loan larger than are allowed carry, and should you 
feel that you could not carry this, addition what you are now 
carrying, you might return any the notes that have previously 
sent you, such portion thereof you felt was necessary make 

“There not much possibility that this loan would taken 
its maturity, but the interest would paid and note furnished 
that time, and fact would probably about months before 
this loan would entirely taken up, and would guarantee the pay- 
ment the principal that time, and the interest the end every 
months period. 

“This would make little more permanent investment than the 
notes have sent you, and, far the security concerned, think 
absolutely good. 

“If this would agreeable you, you might make the remittance 
the Merchants’ National Bank, usual, and will agree not 
send you any more paper, feel now that crowding the limit, 


and exceeding anything that expected ask for the time was 
talking you.” 


few days after this letter was received, namely, May 8th 9th, 
Mr. Chapman called Deegan phone, and stated that personally 
had funds invest, but that the plaintiff, Meyer Chapman State 
Bank, had the money. Deegan then said, not think will need 
this money over days.” Mr. Chapman said that would suit him 
much better and that the plaintiff bank would make the loan for that 
time. Mr. Deegan confirms this conversation and says, answer 
question what stated Mr. Chapman how long the 
money would required, told him probably not exceed days.” 
the result this conversation, and immediately following it, Mr. 
Chapman, president the plaintiff bank, took the letter, the note, 
and the collateral Mr. Alden, plaintiff’s cashier, and told him “we 
would let the First National Bank Cody have the money,” and 
place the Merchants’ National Bank Billings for the First 
National Bank Cody. May 9th plaintiff’s cashier wrote the 
Merchants’ National Bank Billings follows: “Please charge our 
account ten thousand dollars ($10,000), and credit the same the 
account the First National Bank Cody, Wyoming, and oblige.” 
the same time sent notice defendant that had caused this 
credit given. 

May 12th the cashier the Merchants’ National Bank Bill- 
ings wrote the First National Bank Cody follows: “We are 
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crediting your account $10,000, this amount having been remitted 
Meyer Chapman State Bank, Red Lodge, for your credit.” 

The $10,000 credit given defendant the Merchants’ National Bank 
Billings was drawn out between May 12, 1913, and June 24, 1914, 
that the latter date the account was overdrawn $810.49. These 
are the uses made the credit: 


“In two cases currency was remitted the First National Bank 
Cody two cases funds were remitted the United States National 
Omaha for the credit the First National Cody; one case, 
for interest demand note; one case, payment collection; 
one case, exchange charges; and all other cases, the exchange 
checks upon Cody, Wyo., which were sent them and charged their 
account the usual course business.” 


This the testimony given the cashier the Merchants’ Na- 
tional Bank Billings the manner which the fund was used. 

Mr. Deegan was officer the Holm Transportation Company, 
and interested its affairs. explanation “how happened 
get that note,” testified cross-examination defendant fol- 
lows: 


“A. got that note the office the Holm Transportation Com- 
pany and remitted from own office; that is, naturally 
took there remit it. 

“Q. You didn’t get out the property the bank? No, sir. 

never was the property the Cody National Bank? No, 
sir. 

“Q. was never discounted the Cody National Bank? No, 
sir. 

“Q. And was given you the Holm Transportation Company 
forward Mr. John Chapman? Yes, sir. 

“Q. was never part the property the First National Bank 
Cody? never was.” 


The evidence showed that the loan had not been paid, except in- 
stallment interest. The bill exceptions shows that the trial com- 
menced April 1916. There was adjournment noon, and 
the afternoon considerable testimony was taken behalf plaintiff. 
The findings and judgment all bear date April 5th, conclude 
that the entire trial was commenced and completed that day. Ob- 
jection had been counsel for defendant numerous exhibits 
that were offered evidence plaintiff, and the court reserved its 
ruling. Immediately upon plaintiff’s resting its case, the court ren- 
dered the following decision, without any motion behalf either 
party, but the court’s own motion: 


“The Court: Mr. Enterline, you have not established your case. 
will overrule the objection made this morning Exhibit No. and 
that, and admit all the correspondence, and the evidence, and 
taking altogether shows beyond all question mind that 
the first place there guaranty this bank, whatever your rem- 
edy may against Mr. Deegan. Mr. Deegan was your witness, and 
went the stand, and swore positively, and the testimony stands 
before the court uncontradicted, that this note and the securities given 
with collateral were never the property the First National 


390 


THE BANKING LAW JOURNAL 


Bank Cody. The First National Bank Cody never paid the in- 
terest. The interest was paid the Holm Transportation Company, 
testified, and the bank book shows that the Holm Transportation 
Company was credited with the full amount this note. your 
own testimony you have made, think, complete defense for the 
First National Bank Cody. 


“Without discussing further, and without arguing it, will over- 
rule the objections the exhibits you have offered, and admit them, 
and direct judgment entered for the defendant.” 


far the record shows, neither party had any reason expect 
this sudden disposition the cause. Neither party had presented any 
requests the court, and the court had not signified intention 
render its decision, there was opportunity for the plaintiff 
sent any requests for findings fact declarations law its favor. 


Walls, Cody, Wyo., and Enterline, Billings, Mont., 
for plaintiff error. 

William Riner, Cheyenne, Wyo., for defendant error. 

Before GARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge (after stating the facts above). 
first objected defendant that this court cannot consider any ques- 
tion fact, there was request the plaintiff for findings 
fact and declaration law its favor foundation for excep- 
tion. Such would the rule under ordinary circumstances. Security 
National Bank Old National Bank, 241 Fed. 154 Fel- 
ker First National Bank Cincinnati, 196 Fed. 200, 116 
But upon the peculiar facts this case not think the rule 
applicable. The case was suddenly terminated the court’s own 
motion, without any reason, far the record shows, for either 
party anticipate such termination, and without any opportunity 
counsel present requests, and judgment was immediately entered 
upon the same day accordance with this decision. Upon such 
state facts think the case must treated the same would 
plaintiff had presented requests for findings fact and dec- 
laration law its favor, and reserved proper exception their 
denial. are the more ready this because there really 
essential conflict the evidence. 

Upon the merits think the evidence shows without substantial 
conflict that plaintiff loaned the defendant $10,000 for days upon 
the security the Holm note with its collateral. Defendant applied 
that money its own use, and has never repaid it. not impor- 
tant whether note was fact the property defendant. 
question is: How did defendant’s cashier present the matter 
plaintiff the time the loan was made? The evidence clearly shows 
that represented the paper part the assets defendant’s 
bank, and that offered collateral for loan his bank. De- 
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tendant cannot escape the repayment money, which received and 
used, upon showing that the note which offered collateral 
the loan fact did not belong it. Whether that was not, the 
loan was certainly made it. received the money and used 
promise its cashier repay within days. That has failed 
do, and, upon the evidence before the court, the plaintiff was en- 
titled recover. 

The judgment reversed, with directions grant new trial. 


LIABILITY BANK STOCKHOLDER. 


Alexander Dever, Court Appeals Georgia, April 11, 1918. Rep. 756. 


person who holds shares stock bank life tenant 
under the will the original subscriber subject the statu- 
bank stockholders upon the insolvency the 
ban 


Error from Superior Court, Richmond County; Hammond, 
Judge. 

Suit Irwin Alexander, receiver the Irish-American Bank, 
against Ellen Dever. From judgment dismissing the suit, plaintiff 
brings error. Reversed. 

Alexander, receiver the Irish-American Bank, brought suit 
against Ellen Dever, collect from her stockholder the bank 
amount equal the face par value the shares its stock 
owned and held her the time its failure. The petition alleged 
that the said shares were subscribed for James Dever, and his 
will were bequeathed Ellen Dever, and that they were delivered 
her the executors the will; that she was life tenant under the 
will, and the stock was held her such life tenant. When the case 
came for trial, she moved dismiss the suit, the ground that 
the petition showed cause action against her. The court sus- 
tained the motion and dismissed the suit, and the plaintiff excepted. 

Archibald Blackshear, Augusta, for plaintiff error. 
Fogarty, Augusta, for defendant error. 

HARWELL, The trial judge, dismissing the petition, 
doubt based his ruling upon the decision this court the case 
Swicord Crawford, Ga. App. 35, 394. The Supreme 
Court, certiorari, reversed the ruling the Court Appeals, and 
held that: 


other similar decisions see Banking Law Journal Digest and 
Supplement, 464-467. 
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“Stockholders bank incorporated under the laws this state, 
since the passage the act 1893, whether original subscribers, 
purchasers stock from the corporation, transferees such stock- 
holders, are individually liable equally and ratably (and not one for 
another sureties) depositors said corporation for all moneys 
deposited therein, amount equal the face value their re- 
spective shares stock.” 


The petition the instant case set out cause action. The fact 
that the defendant holding the stock life tenant the original 
subscriber, James Dever, will not relieve her from liability. 
alleged that the executors have delivered the stock her under 
deed bill sale, and that she now the holder said stock. 

The language the federal statute (Revised Statutes, 5151 and 
section 5152 [U. Comp. St. 1916, 9690]), fixing the liability 
shareholders every national banking association, very similar 
that the Code this state (Civil Code 1910, 2270). The Su- 
preme Court the United States has construed the federal statute, 
and the following decisions are point the instant case: 


“The widow and heirs shareholder national bank, whom 
the probate court allots the shares stock indivision, propor- 
tion their interest the estate, but who let the stock stand the 
name the deceased, without any notice their title it, are liable 
assessments the stock case the bank subsequently 
becomes insolvent.” Matteson Dent, 176 521, Sup. Ct. 419, 
Ed. 571. 

“On the death stockholder, this liability passes immediately 
his estate, and would even were not for paragraph 5152 
the Revised Statutes. This not virtue any new contract, 
the liability rests the stock and part the contingent liability 
the estate.” Parker Robinson, Fed. 256, 36; Tour- 
telot Finke (C. C.) Fed. 840. 

“The beneficiaries stock held trust trustee are subject 
the stockholder’s Smathers Western Carolina Bank, 155 
283, 345, Ann. Cas. 1912C, 398; Witters Sowles ux. 
(C. C.) Fed. 767. 

“M. bequeathed his wife, for life widowhood, shares stock 
the national bank, together with other personal property, providing 
she might use any such personal property necessary for her 
comfortable support, and that, her death marriage, whatever 
should remain such property should equal shares his four 
children. The administrator with the will annexed M.’s estate 
transferred the stock the books the bank M.’s widow. The 
bank having become insolvent, and assessment having been made 
the comptroller the shareholders, for which judgment was 
obtained against M.’s widow, which remained unsatisfied, the receiver 
the bank brought suit against M.’s administrator compei pay- 
ment out M.’s general estate. Held that, whether the 
widow took absolute title the stock virtue her power 
disposal, life interest with remainder the children, the beneficial 
ownership the stock, either case, had passed from M.’s estate, and 
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the estate could not made liable for the assessment. Held, further, 
that the administrator properly transferred the stock the widow, 
and was not required hold the legal title thereto, administrator 
trustee, her life widowhood, but that such transfer made 
difference the liability the estate M., since the beneficial 
interest would either case have been the widow and children.” 


See also, Christopher Norvell, 201 216, Sup. Ct. 502, 
Ed. 732, Ann. Cas. 740. See, also, Chatham Brobston, Ga. 


“Where the charter the bank imposes all its stockholders 
personal liability its creditors, such liability attaches well 
those who acquire complete legal title the stock the bank 
having the same transferred them collateral security for debts 
due the transferrers, those who purchase such stock outright. 
stockholder individually liable for his pro rata part 
the corporation debts created before acquired his stock 
transfer, well for like part those created during his own- 
ership the shares.” 

The court erred dismissing the petition. 

Judgment reversed. 


BANK’S RIGHT CHARGE BACK DISHONORED 
DRAFT. 


Lyon County State Bank Schaefer. Supreme Court April 1918. 
171 Pac. 1159. 


Where bank credits the amount sight draft the account 
the depositor ordinarily entitled, upon the dishonor the 
draft, charge the amount thereof back against the depositor’s 
account. the time the depositor’s account not sufficient 
for that purpose the bank may recover the amount action 
against the depositor. 

Appeal from District Court, Lyon County. 

Action the Lyon County State Bank against George Schaefer. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Spencer Richardson, both Emporia, for appellant. Samuel 
Hartley, Emporia, for appellee. 

DAWSON, This lawsuit determine liability sight 
draft which was not paid. 

The Lyon County Farmers’ Produce Association voluntary or- 
ganization designed bring together the producers and consumers 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, 127. 
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agricultural products, for which service the association charges 
small commission. Anton Ptacek its manager. The defendant, 
George Schaefer, producer hay. Through arrangements made 
the association, Schaefer shipped consignment hay man 
Iowa. gave the bill lading Ptacek, who drew sight draft 
the consignee payable the plaintiff bank, and the bank forwarded 
the bill lading with the draft attached for collection. The bank 
placed the face amount the draft (less the association’s commis- 
sion) the credit Schaefer, and checked out. The draft was 
dishonored, and Schaefer declined reimburse the bank. 


The trial court made findings fact and rendered judgment for the 
bank. The findings read: 


“First. about April 1915, one Anton Ptacek left with the 
plaintiff for collection four sight drafts with bill lading attached, 
representing separate shipments hay the proceeds credited 
defendant said bank, except small commission credited 

Ptacek. 

“Second. One said drafts was for $139.57. This draft was sent 
the Kansas City, Mo., correspondent plaintiff, and April 7th 
received notice from its corespondent that had been credited 
with said amount, subject collection, and said amount was credited 
plaintiff, subject collections follows: $136.22 defendant’s 
account, and $2.35 commission the account Ptacek. 

“Third. Said draft was drawn one Huddleson, Fontanelle, 
owa. 

“Fourth. Before report was had plaintiff the collection 
said draft, defendant came plaintiff bank and asked that per- 
mitted check against the proceeds was need funds, and 
was given such permission agreement between defendant and bank 
that, case said draft was not honored, defendant’s account was 
charged with the amount and that defendant would reimburse 
plaintiff. The exact date this transaction not ascertainable from 
the evidence. 

“Fifth. later date and about April 20, 1915, defendant came 
said bank with postal card advising defendant that said hay had 
been rejected, and asked Dr. Price, president the plaintiff bank, 
what should about the matter, and said Price informed defendant 
that plaintiff had not been advised whether said draft had been paid, 
but same were dishonored the amount would charged defend- 
ant’s account case collection was not made, and defendant agreed 
that this should done. 

“Sixth. All said drafts were collected and passed defendant’s 
account the books said bank, except the Huddleson draft, which 
was dishonored, and plaintiff was unable make collection any 
part thereof. 

“Seventh. Defendant overdrew his account with said bank the 
sum $136.22, under the arrangement hereinbefore set out these 
findings. Afterward another transaction said account defendant 
was credited with $2.29, leaving balance due and owing plaintiff from 
defendant $133.93.” 
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Defendant’s principal contention appeal that there was com- 
petent evidence support the second finding. The court discerns 
difficulty that point. Ptacek, the man who delivered the draft 
the bank, was defendant’s agent doing; and told the bank 
what disposition make it. This evidence was competent. 

Furthermore, there was competent evidence showing that Schaefer 
asked and received permission from the bank check against the 
draft deposit before the bank had received the returns it, and this 
was upon Schaefer’s agreement that the draft was dishonored 
would “make all Schaefer denies this, this court can- 
not otherwise than accept true the trial court’s determination 
that disputed fact. Bruington Wagoner, 100 Kan. 439, 164 Pac. 
1057. Even there was literal agreement between the bank and 
Schaefer “make all right,” the law would infer such agreement 
and impose such liability Schaefer. The general rule appears 
that, where the interests innocent third parties are not affect- 
ed, bank has the right charge back dishonored draft which has 
been credited depositor’s account cash. Credit extended 
depositor anticipation collection draft ordinarily deemed 
provisional, and the bank may cancel the credit charge back the 
paper the depositor’s account, not paid. Prescott Leonard, 
Kan. 142, Pac. 172; Noble Doughten, Kan. 336, 345, 346, 
Pac. 1048, (N. S.) 1167; City Philadelphia Eckels 
(C. C.) Fed. 485; First National Bank McMillan, Ga. App. 
319, 149; Ayres Farmers’ Merchants’ Bank, Mo. 421, 
Am. Rep. 235; Hendley Refinery Co., 106 Mo. App. 20, 
1163; Jacob First National Bank, Ohio Dec. 572; Rapp 
National Bank, 136 Pa. 426, Atl. 508; Corpus Juris, 633. 

Counsel presents line argument based the assumption that 
the obligation reimburse the bank was Ptacek, and not 
Schaefer, and that Schaefer’s promise “make all right” was un- 
enforceable oral promise answer for Ptacek’s debt. But between the 
original parties, Schaefer, Ptacek, and the bank, there was debt, 
liability, the part Ptacek. The mere form the draft was not im- 
portant. The true relationship the parties was proper subject ju- 
dicial inquiry. 1122, 1123. Ptacek, Ptacek’s produce asso- 
ciation, was only the nominal drawer the draft; was drawn 
Schaefer’s behalf, and received the benefits from the bank. 
transaction his own, not Ptacek’s, that Schaefer made the 
promise. 

Aside from the brief his counsel, the defendant addresses per- 
sonal letter the court urging matters which Supreme Court has 
right consider. Doubtless, the defendant did not understand 
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that the case have review the one which was tried the 
district court, and that have authority make independent 
investigation the matter. But can only examine the record 
which the appellant has brought this court. only with alleged 
errors made the trial court that the Supreme Court has deal, 
and error made the trial court this case shown the record. 

Consequently, the judgment must affirmed, and ordered. 
All the Justices concurring. 


PURCHASE BILL LADING ATTACHED 
DRAFT. 


Marsh Milling Grain Co. Guaranty State Bank Ardmore, Supreme Court 
Oklahoma, April 1918. 171 Pac. 1122. 


purchasing draft attached bill lading, covering 
shipment grain, bank exercising ligitimate banking pow- 
er. Such transaction does not violate the statute Oklahoma, 
which provides that bank shall employ its money “in trade 
commerce buying selling goods, chattels, wares, mer- 
chandise.” 

Commissioners’ Opinion, Division No. Error from County Court, 
Carter County; Thomas Champion, Judge. 

Action Guaranty State Bank Ardmore, Oki., against the St. 
Louis San Francisco Railway Company and others. Marsh Mill- 
ing Grain Company intervenes. Judgment for plaintiff, and inter- 
vener brings error. Affirmed. 

Geo. S..Marsh, Madill, for plaintiff error. Bass, Ard- 
more, for defendant error. 

RUMMONS, October 1914, one Barrall delivered 
the Gulf, Colorado Santa Railroad Company, Davis, Okl., 
one car oats for delivery Madill, Okl. bill lading was issued 
said railroad company Barrall with instructions notify 
Marsh Milling Grain Company Madill, Okl. Barrall at- 

tached this bill lading draft upon the Marsh Milling Grain 
Company for the sum $582.85, which draft and bill lading ne- 
gotiated and transferred indorsement the plaintiff, and received 
credit for the face value the draft. Barrall thereafter drew from 
the plaintiff bank all said funds except the sum $68. Upon the 
arrival the car oats Madill, the St. Louis San Francisco 
Railway Company delivered the intervener, Marsh Milling 
Grain Company. Payment the draft, upon presentation, was re- 
fused Marsh Milling Grain Company. The plaintiff then com- 
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menced this action against the St. Louis San Francisco Railway 
Company recover the sum $582.85 for the conversion said 
car oats, claiming the owner thereof because the indorse- 
ment said bill lading. The railway company came into 
court and filed affidavit reciting that had its possession the 
sum $582.85 paid the intervener, and offered pay said 
sum into court. The affidavit further recited that the intervener 
claimed interest the said sum money, and that the money 
was paid it, and turned into court without collusion between and 
the intervener. Upon order the court the money was paid into the 
registry the court the railroad company. Marsh Milling 
Grain Company filed petition intervention denying that plaintiff 
was the owner the car oats the owner and holder the bill 
lading, alleging that the plaintiff held said bill lading, alleging 
that the plaintiff held said bill lading and draft attached merely 
collecting agent for Barrall. The petition further alleges 
indebtedness due the intervener from Barrall the sum 
$462.95. The plaintiff moved strike the petition intervention 
from the files, which motion was overruled the court, plaintiff ex- 
cepting. Plaintiff, reply the petition intervention, alleged the 
purchase the bill lading good faith and due course busi- 
ness. 

Upon the trial the cashier the plaintiff testified that had pur- 
chased the bill lading discounting draft attached thereto 
the sum $582.85 from Barrall; that Barrall was given credit 
for the face value the draft upon his account with the plaintiff; 
that the draft has never been paid, and that Barrall had drawn out all 
said sum except the sum $68. The intervener offered evidence 
tending show that Barrall was indebted the sum $462.95. 
the conclusion the testimony the court sustained the motion 
the plaintiff direct verdict its favor. The intervener, having un- 
successfully moved for new trial, brings this proceeding error 
reverse the judgment rendered upon such verdict. 

The only assignment error argued the brief counsel for the 
intervener that the court erred overruling its motion for new 
trial. Under this assignment urged that plaintiff was not en- 
titled recover because the transaction was ultra vires, being con- 
travention section 266, 1910, which provides: 

“No bank shall employ its moneys, directly indirectly, trade 
commerce, buying selling goods, chattels, wares merchan- 
for intervener, think, misconceives the nature this 
transaction. The plaintiff the instant case did not purchase from 
Barrall the car oats controversy, but did purchase from him 
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the draft upon the intervener, which the bill lading, duly in- 
dorsed, was attached. The purchase the draft carried with the 
bill lading collateral security for the payment the draft, and 
ownership the bill lading vested title plaintiff the car 
covered such bill lading, under the provision section 
829, 1910. The purchase this draft and bill lading clearly 
within the powers given our statutes banking corporation. 
Section 259, 1910. Among the powers enumerated that sec- 
tion the power buy and sell exchange, that, even the plea 
that the transaction was ultra vires the plaintiff may inter- 
posed intervener, which not determine, apparent that 
the contention without merit. 

further contended the intervener that ownership the 
bill lading did not transfer title the oats the plaintiff bank 
entitle maintain action for the conversion thereof. 
Unfortunately for the plaintiff, this court has determined this question 
adversely its contention. State National Bank Wood, 
Okl. 251, 142 Pac. 1002, said: 

“Where bill lading favor the assignor him indorsed 
the bank with draft attached, and the draft paid the assignor 
the bank, held, that such transaction had the effect transfer 
the legal title the property called for the bill the bank.” 

The next contention the intervener that there was evidence 
the value the car oats, and therefore evidence warrant- 
ing the court directing verdict favor the plaintiff the sum 
$582.85. true the record contains evidence the value 
this car oats, but must remembered that this action was 
commenced the plaintiff against the St. Louis San Francisco 
Railway Company. The railway company, being unwilling defend, 
paid into court the amount alleged due plaintiff its petition. 
The issue raised the plea intervention was the title the plain- 
tiff the money paid into court. The intervener claimed en- 
titled the sum $462.95 the money paid into court, upon the 
theory that the money was the property Barrall, and that was 
indebted that sum. issue was presented the pleadings 
the value the car oats. The only controversy was over 
the funds paid into court the defendant railway company satis- 
faction its liability. The right the plaintiff recover having 
been determined, the amount its recovery was fixed the admission 
the defendant whom plaintiff had elected sue. Goodrich Wil- 
liamson, Okl. 617, Pac. 974. The intervener had interest 
the fund except establish its claim portion the prop- 
erty Barrall, and not now position question the amount 
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plaintiff’s recovery, but could only question plaintiff’s title the 
funds. 


Finding error the the judgment should affirmed. 


PAYING ALTERED CHECK. 


Pirst National Bank Cushing Ketchum, Supreme Court Oklahoma, April 
1918. 172 81. 


Where bank pays check which has been fraudulently raised 
cannot charge the amount the check against the drawer’s ac- 
count. 

Error from District Court, Payne County; Higgins, Judge. 

Action Ketchum against the First National Bank Cush- 
ing, Okl. There was judgment for plaintiff, and defendant brings 
error. Affirmed. 

John Hadley and Walter Mathews, both Cushing, for plaintiff 
error. Thomas Higgins and Sylvester Berton, both Cush- 
ing, for defendant error. 

HARDY, Ketchum commenced action against First 
National Bank Cushing recover balance due certain deposits 
made him and for damages for wrongfully protesting two checks 
which had been drawn him against his account when sufficient 
funds were deposit pay said checks. The bank answered plead- 
ing payment the deposit and set out detail the checks paid 
which had been drawn plaintiff against his account, among 
which was one check for the sum $80, about which last-mentioned 
check this controversy hinges. Verdict and judgment were for 
Ketchum, and the bank appeals. The parties will referred 
they appeared the trial court. 

[1] The court permitted plaintiff, over objections defendant, 
testify that certain check purporting for the sum $80 which 
had been charged his account defendant had been altered after 
its execution and delivery him, that the amount thereof had been 
raised from cents dollars, and this action the court 
urged error for the reason, counsel claims, there was alle- 
gation any the pleadings tendering issue the amount 
said check. Defendant alleged its answer that, after this check 
had been paid defendant and charged against the deposit plain- 
tiff the sum $80, plaintiff objected the charge and claimed 
the check had been raised from cents dollars and that de- 


other similar decisions see Banking Law Journal and 
Supplement, 40. 
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fendant thereupon credited plaintiff’s account with the sum 
entered into agreement whereby action was com- 
menced against the person presenting said check for payment re- 
cover said sum, and further alleged that said check had been altered 
claimed the alteration thereof was made possible through the 
negligence plaintiff because the manner which said check was 
executed. Under these allegations the evidence was properly ad- 
mitted. 

The court instructed the jury that the burden was defendant 
prove that the check paid was the same condition when 
drawn defendant, and refused instruct upon defendant’s request 
that the burden was plaintiff prove alteration the check. 

[2] The relation between plaintiff and defendant was that debtor 
creditor, and there being controversy over the fact that plain- 
tiff had deposited certain funds his credit with defendant, defendant 
seeking avoid recovery plaintiff upon the plea payment, 
was charged with the burden sustaining that plea preponder- 
ance the evidence. Winton Myers, Okl. 421, Pac. 634; Ed- 
wards al. Johnston-Larimer Co., 158 Pac. 446; Standard 
Fashion Co. Joels, 159 Pac. 846; Zane Banks and Banking, 
668. 

The defendant could not lawfully pay out moneys deposit with 
plaintiff’s credit except directed him, and maintaining 
its defense payment was incumbent upon defendant show that 
the checks upon which said moneys were disbursed were drawn 
plaintiff, and this sought showing credit $80 which 
had been paid out check which defendant claimed had been 
executed plaintiff. was not enough show that the moneys had 
fact been paid out, but was necessary further and show that 
same had been paid out according the directions plaintiff, and 
that the checks for the payment which credit was claimed were 
the checks plaintiff. Cushman Starch Co., 281; Harris 
Jacksonville Bank, Fla. 501, South. 140, Am. St. Rep. 201; 
Zane Banks Banking, 291. 

[3] Irrespective the question where lay the burden proof, 
thé evidence conclusively establishes the alteration the check 
controversy. The original instrument before us, and examination 
thereof establishes beyond any reasonable doubt that has been 
altered claimed. was originally written ink, and, the end 
the line opposite the name the payee where the amount the 
check usually designated figures, the maker had, according his 
testimony, written the amount thus, “X80/100,” and the line where 
the amount was written out, stated the amount thus, “only eighty 
cents.” The check now is, and was the time its payment, 
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shows the original writing have been retraced with indelible 
pencil, and opposite the name the payee, where the amount was 
designated above stated, same has been changed read “$80.00,” 
and the where the words “only eighty cents” were written the 
words “only” and “cents” have been erased, leaving the word “eighty” 
writing, and the right end the line appears the word “dollars,” 
which part the blank printed form which the check was 
written. Where the word “only” was erased, hole plainly appears 
the paper, and where the word “cents” was erased the paper 
much thinner, and upon being held the light shows plainly 
that erasure has been made, and where the figures “$80.00” now 
appear erasure also plainly shown have been made. There 
cannot any reasonable doubt that the check has been materially 
altered, and the testimony plaintiff that the alteration was made 
after its execution and delivery him uncontradicted, and, even 
the court committed error its instructions the burden 
proof, would not reverse the case for that reason. 

Defendant claims that plaintiff was negligent drawing the check, 
and thereby made possible for the alteration made, and for 
that reason not entitled recover, and that the court committed 
instructing the jury that the fact whether not the check 
was negligently drawn was not considered them. The neg- 
ligence alleged said consist the failure plaintiff draw 
line through erase the dollar mark the end the line where 
the amount the check was designated figures and failing 
erase the printed word “dollars” the end the line where the 
amount the check was written words, and because his failure 
this was made possible for the person altering the check 
make the erasures hereinbefore described and leave the check its 
present condition. The rule urged has frequently been applied where 
instrument was executed leaving certain blanks therein*which were 
afterwards filled out such manner leave mark indica- 
tion alteration therein; but the distinction between instru- 
ment executed blank the date, the name the payee, the 
amount when signed and delivered another for use, and with 
authority fill blanks thus left, and instrument complete 
its face when signed and delivered which material alterations have 
been made emphasized many the cases. the latter case 
there implied authority change the instrument delivered, 
and the negligence the maker under such circumstances cannot 
said cause the loss which required the commission crime 
another effect. Where the maker instrument carelessly 
leaves blank spaces therein which intrusts another fill, and 
that other person disobeys instructions and fills the space for 
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larger amount, the rule may well invoked, for the loss occasioned 
thereby the natural and probable result his negligence and 
should have been foreseen him; but, the other hand, when 
person executes instrument complete itself, though ‘unskillfully 
drawn, should protected from its alteration forgery any 
manner, for has much right presume that the holder thereof 
will not commit the crime forgery its alteration there for 
others presume that has not been altered. This rule has been 


declared this state statute. Section 4174, Rev. 1910, pro- 
vides follows: 


“Where negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who has himself made, authorized, assented the altera- 
tion, and subsequent indorsers. But when instrument has been 
materially altered and the hands holder due course not 


party the alteration, may enforce payment thereof according 
its original tenor.” 


The alteration palpable, and the most ordinary examination 
the check upon the part the bank would have revealed it. was 
discredited its face its very appearance the time the bank 
took it, and, instead the plaintiff being negligent, the evidence 
convinces that the bank was extremely careless paying this 
check the condition was when was presented, and not 
position say that its loss was occasioned any negligence 
plaintiff. 

The holding maker bound altered instrument, when 
was not negligent its execution, effect say that the crime 
forgery was committed under implied authority from him and 
renders him liable upon contract which never executed, author- 
ized, nor ratified, and places upon him the burden anticipating 
and guarding against the many and devious ways which the crime 
forgery committed. The great weight authority rejects 
this view and holds line with our statute above quoted that 
alteration negotiable instrument after its execution 
and delivery complete contract avoids except against 
parties consenting the This doctrine rests upon the 
sound principle that parties are only liable their contracts 
made and entered into them the absence ratification 
estoppel. Greenfield Savings Bank Stowell al., 123 Mass. 
196, Am. Rep. 67; Holmes Trumper, Mich. 427, Am. Rep. 
661; Knoxville Nat. Bank Clark, Iowa, 264, 491, 
Rep. 129; Fordyce Kosminski, Ark. 40, 892, 
Am. St. Rep. 18; Burrows Klunk, Md. 451, Atl. 378, 
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455; Exchange Nat. Bank Bank Little Rock, Fed. 140, 
The judgment affirmed. All the Justices concur. 


DESCRIPTION PROPERTY CHATTEL 
MORTGAGE. 


Mitchell Guaranty State Bank Okmulgee. Supreme Court Oklahoma, 


description chattel mortgage the property covered 
the mortgage sufficient, where such nature that 
will put third person upon inquiry, which, when pursued, will 
enable him ascertain the property intended mortgaged. 

Error from County Court, Okmulgee County; Mark Bozarth, 
Judge. 

Action the Guaranty State Bank Okmulgee against Louise 
Mitchell, executrix the will George Mitchell, deceased, 
and another. Judgment for plaintiff, and defendants bring error. 
Affirmed. 

Belford Hiatt, Okmulgee, for plaintiffs error. Dennis 
McCrory Johns, all Okmulgee, for defendant error. 

The Guaranty State Bank Okmulgee, Okla., 
action instituted against Louise Mitchell, executrix the 
last will and testament George Mitchell, deceased, and Levi 
Pickering, recovered judgment the county court Okmulgee 
county, for the alleged conversion some oxen, from which judg- 
ment the defendants have brought the case this court for review. 
The parties will hereinafter designated they appeared the 
county court. 

The facts out which the controversy arose are substantially 
follows: May 23, 1913, one Avery executed the plaintiff 
chattel mortgage the oxen controversy and some other personal 
property, security for note the sum $275, executed him 
the plaintiff the same day. the time the execution 
the mortgage, the oxen were county, Okla.; but 
horse included the mortgage was the town Okmulgee. The 
mortgage was filed for record Okmulgee county, May 26, 1913, 
but was never filed for record McIntosh county. George 
Mitchell and Levi Pickering were partners, doing business under the 
firm name Mitchell Co., which firm, after the note the plaintiff 


other similar decisions Banking Law Journal Digest and 
Supplement, 287. 
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became due, entered into negotiations McIntosh county with 
Avery for the purchase the oxen, which were then situated 
McIntosh county. Pending the negotiations the oxen were brought 
into Okmulgee county, where they were subsequently purchased from 
Avery Mitchell Co. Thereafter the firm Mitchell Co. sold 
the oxen and shipped them out the country. appears that 
Avery was not the owner the oxen described the time the 
giving the mortgage, but did become the owner thereof prior 
the time that sold them Mitchell Co. also appears that 
neither Mitchell Co. nor any member the firm had any actual 
knowledge the existence plaintiff’s mortgage any claim 
the plaintiff. Under this state facts, the court found that the 
plaintiffs were entitled recover. 

The first error assigned that the findings fact the trial 
court, which are substantially above, are not sustained the 
evidence. have examined the evidence the case, and are 
the opinion that the same reasonably supports the findings the 
trial court, and for this reason they will not disturbed. Semple 
Baken, Okla., 563, 135 Pac. 1141; School Dist. No. 13, Latimer 
Co., Ward, Okla. 97, 136 Pac. 588; Galer al. Berrian al., 
Okla. 303, 140 Pac. 155; Sango al. Parks al., Okla. 
223, 143 Pac. 1158. 

next contended that was error for the court conclude, 
matter law, that plaintiff’s mortgage covered the oxen 
controversy, for the reason that Avery was not the owner the 
oxen the time the execution the mortgage. The common- 
law rule that chattel mortgage can operate only property 
actually existence the time the giving the mortgage, and 
then actually belonging the mortgagor, potentially belonging 
him incident other property then existence and belong- 
ing him. Ruling Case Law, 403. But this rule has been mod- 
ified this state section 3188, Oklahoma Statutes 1893, which 
identical with section 3829, Rev. Laws Oklahoma 1910, and 
which has been construed this court authorizing chattel mort- 
gage upon property acquired the party giving the mortgage, 
and the lien agreed for held attach from the time when the 
party giving the mortgage acquires interest the chattels mort- 
gaged the extent such interest. Eckles Ray Lawyer, 
Okla. 541, Pac. 286; Payne McCormick Harvesting Machine 
Co., Okla. 318, Pac. 287; Garrison al. Street Harper Co., 
Okla. 643, Pac. 978, 129 Am. St. Rep. 799. 

are accord with the authorities which hold that, order 
for mortgage after-acquired property operative, must 
show the intention the mortgagor cover the after-acquired prop- 


| 
| 
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_erty; but where, this case, the chattels were acquired the 
mortgagor soon after the execution the mortgage, and were par- 
ticularly described therein, and there not any evidence the record 
tending prove that the mortgagor had other property the same 
similar description, that the mortgage was not intended 
cover such propery, think the intent the mortgagor that the 
mortgage was cover such property sufficiently disclosed. 

The description the oxen, contained the mortgage, 
follows: 

“Two red Polish bulls, years old, broken work with yoke. 


Four red steers, years old, broken work with yoke.” 
insisted that this description the oxen too indefinite 


charge the defendants with notice, this jurisdiction any descrip- 
tion chattel mortgage, sufficient put third person upon 
inquiry, which, when pursued, will enable him ascertain the prop- 
erty intended included the mortgage, good. First Nat. 
Bank Rogers, Okla. 357, 103 Pac. 582; Chattanooga State Bank 
Citizens’ State Bank, Okla. 255, 134 Pac. 954; Jones Chattel 
Mortgages, 251. think the description comes within the rule, 
and are inclined agree with counsel for plaintiffs when they say: 


“It would seem, this day and age traction plows, high-powered 
automobiles, and aeroplanes, that the mere mention such rare rem- 
nants the past oxen would, itself, sufficient description. 
ox, with the scars yoke and chain, differs much from the ordinary 
steer, galley slave from the well-fed royalty-collecting Creek 


freedman.” 


Nor does the fact that the oxen, the time the execution 
the mortgage, were not the place where the mortgage recited they 
were, vitiate the mortgage. Jones Workman, Wis. 269, 
158; Adams Hill, Kan. 627. 

The mortgage recited that the mortgaged property was situated 
Okmulgee county, but the trial court found that the time its 
execution the oxen were county, and contended 
that, since the mortgage was not filed McIntosh county, Mitchell 
Co. would not have constructive notice thereof, although was filed 
Okmulgee county. 

Section 4032 our Statutes reads follows: 


“The filing mortgage personal property, conformity 
the provisions this article, operates notice thereof all subse- 
quent purchasers and incumbrancers much said property 
the time mentioned the preceding section located the 
county counties wherein such mortgage authenticated copy 
thereof filed: Provided, that when mortgaged chattel moved 
into this state, from one county another, any previous filing 
the mortgage shall not operate notice against subsequent 
creditors, purchasers, mortgagees incumbrancers for longer period 
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than one hundred and twenty days after such removal, but such 
mortgage must refiled the county which the chattel removed 
and which permanently located.” 


the case Ames Iron Works Chinn, Tex. Civ. ‘App. 88, 
247, Texas statute substantially the same the above was 
applied the Supreme Court Texas similar state facts, 
and was held that the filing the mortgage the county which 
the property was removed was proper, and constituted notice 
subsequent purchasers. The court, the syllabus the case, said: 

“Under the Act 1879, relating chattel mortgages, which, 
effect, provides that, where the mortgage recorded the county 
where the property was originally, this registration will valid the 
county which may removed, for four months, against all 
persons, but after that time the mortgagee must register the mortgage 
the county which the property was removed, the registration 
the mortgage the county which the property was removed 


constitutes notice, though the mortgage has not before been registered 
all. 


“Where chattel mortgage has been filed for registration 
county which the property mortgaged destined, but before its 
arrival there, the mortgage need not withdrawn and refiled after 
the arrival the property.” 

think the filing the mortgage Okmulgee county was 
substantial compliance with the statute. 

The judgment affirmed. All the Justices concur. 


NOTES HELD NON-NEGOTIABLE. 


Bank Evansville Kurth, Supreme Court Wisconsin, March 1918. 166 
658. 


The promissory notes sued were given purchase 
electric lighting plant. The contract sale, which accompanied 
the notes, provided that they might paid monthly install- 
ments sums per cent. more the monthly earnings 
the plant. was also provided the contract that, case 
serious accident, the payment might deferred until the cost 
necessary repairs could paid for out the earnings the 
plant. was held that, much the time payment 
might never occur, the plant failed earn more than was 
needed for repairs, the notes were uncertain time pay- 
ment and therefore non-negotiable. 


Appeal from Circuit Court, Rusk County; James Wickham, Judge. 
Action the Bank Evansville against Theodore Kurth. From 
judgment dismissing the complaint, plaintiff appeals. Affirmed. 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
306. 
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Action upon two promissory notes. The defense was that plaintiff 
was not holder due course; that defendant was induced 
the false and fraudulent representations the Frost Engine Company 
purchase the electric lighting plant Weyerhauser, for part 
the purchase price which the notes suit were given; and 
that there was breach the written warranty contained the 
contract sale accompanying the notes. Such written contract 
specified, among other things, the plant sold and provided for its 
removal the vendor another location and for certain future 
fixed prices. The provisions payments and warranty 
were follows: 


“The said Theo. Kurth hereby agrees pay for this plant the 
sum four thousand dollars ($4,000) follows: One note 
$1,000, bearing per cent. interest, payable within three years, 
any time after one year from date. This note secured real 
estate mortgage. Balance $3,000 payable monthly installments 
the 20th each month sums per cent. more the monthly 
earnings the plant. Said payments indorsed one more 
five notes given said Theo. Kurth, for the sum $600 
storm, etc., agreed that payments may deferred the above 
notes until the cost needed repairs can paid for out the 
earnings the plant. The Frost Engine Company hereby guarantees 
the above material for period one year, and any defective parts 
workmanship will replaced free cost.” 


The court submitted the issues the jury special verdict, and 
the jury found: (1) When negotiating for the sale the lighting 
plant the defendant, Frost, the agent the Frost Engine 
Company represented substance the defendant, order induce 
him purchase said property, that the engine had capacity 
least twenty-eight horse power, and that the lighting plant had suffi- 
cient capacity properly light the village Weyerhauser then 
existed without making additions the plant for several years; (2) 
the defendant purchased said property, relying upon said representa- 
tions and believing them true; (3) said representations were 
false; (4) the defendant, considering his intelligence and experi- 
ence, was justified relying upon the truth said 
(5) the difference value, including interest, between what the 
lighting plant was worth and what would have been worth, had 
been represented, was $1,520; (6) the lighting plant, including 
the engine, generator, and batteries, the time the plant was 
delivered the defendant, was defective condition; (7) the 
value, including interest, between what said property 
was worth and what would have been worth, had been free 
from such defects and the condition guaranteed the written 
contract, was $880; (8) the time George Pullen, the president 
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the plaintiff bank, purchased the notes question behalf 
the bank, had actual notice the existence and contents the 
written contract; (9) plaintiff did not purchase said notes good 
faith, without any notice the fraud other unlawful means 
which said notes were obtained; and (10) the court found that the 
face amount said notes, with interest date verdict, less pay- 
ments made thereon, was $1,102.08. The court entered judgment 
for defendant, dismissing plaintiff’s complaint, and appealed. 

Rusk, Chippewa Falls (T. Richmond and Toebaas, 
both Madison, counsel), for appellant. Carow, Lady- 
smith, for respondent. 

(after stating the facts above). The conclusions 
reached the court the issues and evidence rendered neces- 
sary consider only two the assignments error alleged plain- 
tiff, namely: (1) Did the court err admitting testimony con- 
versations and discussions and between the parties reference 
the sale the lighting plant prior the time making the written 
contract? and (2) did the court err affirming the jury’s finding that 
plaintiff was not holder due course, because had actual notice 
the contents the written contract the time the notes were 
bought? these assignments error are not well taken, then the 
questions whether plaintiff had constructive notice the contents 
the written contract, because Pullen was officer both plaintiff 
and the Frost Engine Company, and whether there was valid 
indorsement the notes, become immaterial. 

urged that, since written contract sale was executed after 
the conversations leading the sale were had, parol testimony 
was inadmissible the contents those conversations. This 
would so, were the terms the written contract sought 
changed such testimony. But that not the case here. Two 
defenses were pleaded: One damages for fraud inducing the 
defendant purchase the plant; the other for breach the warranty 
contained the written contract. There was, therefore, effort 
made vary the terms the written contract parol. The court 
separately submitted these two defenses the jury questions 
and The conversations were competent the issue fraud 
involved the first finding. such issue wide range evi- 
dence permissible. 

Upon the question whether Pullen had actual notice the 
contents the written contract the time the notes were purchased 
the evidence not consistent. The notes were purchased July 13, 
1914. November 27, 1914, Pullen wrote the defendant follows: 


“As per agreement between you and the Frost Engine Company, 
which they left with the time bought the notes against you, 
there was payment due the same November 20th. Possibly this 
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has escaped your notice. Trust receipt this letter you will send 
draft and greatly oblige.” 


the stand Pullen claimed that the statement that the 
was left the time the notes were bought was mistake his 
stenographer but the jury evidently did not believe that, and there 
was reason for their not doing, aside from the positive statement 
the short letter quoted, which was signed and doubt read 
Pullen the time, and that reason found the fact that, while 
plaintiff’s evidence was that the contract was not delivered 
until about the 23d 24th October, one the notes sued 
contains these 


Indorsement Balance Due 
Principal. Principal. 


Mr. Frost testified that received these payments and turned 
them over the plaintiff bank. There nothing the note show 
that the principal could was paid installments. Naturally 
the bank would have made some inquiry into this matter when the 
first payment was made, had been ignorant the contents the 
contract. But inquiry seems have been made. Pullen was 
president the plaintiff bank, and also director the Frost Engine 
Company. doubt the jury thought kept himself informed 
the both concerns, and that when bought the 
notes for the bank also received the agreement that went with 
them, says did his letter. difficult understand how 
that definite statement letter few lines only, and one that 
involved the subject-matter the agreement, could have been the 
result the mistake stenographer. the whole evidence, 
are satisfied with the finding the jury the question, especially 
since also has the sanction the trial court. 

evident that the notes and contract, construed together, 
they must (Thorp Mindeman, 123 Wis. 149, 101 417, 
146, 107 Am. St. Rep. 1003), rendered the notes non-negoti- 
able under our statute. Section (3) requires negotiable 
instrument payable “on demand fixed determinable 
time.” Under the contract, the time payment the notes 
was uncertain, and might never occur, the plant failed earn more 
than needed for repairs. 

Judgment affirmed. 
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RIGHT POSSESSION SAVINGS BANK 
PASSBOOKS. 


Supreme Judicial Court Massachusetts, February 28, 
1918. 118 N. EB. Rep. 879. 


The owner savings bank deposits, who was about 
visit, had the deposits placed the names herself and 
her niece and delivered the passbooks into the possession the 
niece. The owner’s object doing this was enable the niece 
make remittances her during her absence. the time 
the transaction the niece promised return the passbooks upon 
demand. But when the owner returned, the niece refused 
give the books. was held that the court had authority 
compel the niece deliver the passbooks the owner, together 
with assignment. 


Appeal from Superior Court, Essex County. 

Suit Emeline Bradford against Lilla Eastman and others. From 
decree for plaintiff, defendants appeal. Decree ordered modified, 
and decree directed accordingly. 

Samuel Hollis and Raymond Parke, both Lynn, for 
appellants. Henry Mayo, Lynn, for appellee. 

Courcy, These are the facts, found the master. 
December, 1914, Emeline Bradford, widow years age, was 
planning Nova Scotia visit her sister, who was the 
defendant’s mother. Her property consisted three savings bank 
deposits, amounting about $2,500. She caused the deposits 
put the names herself and the defendant, and delivered 
possession the deposit books the defendant the latter’s 
promise return them whenever requested. expressly 
iound that: 


“The plaintiff’s intention delivering possession the books 
the defendant was provide convenient method, she thought, 
drawing her bank accounts while out the country, having 
the defendant hold the books, draw sums and forward them her 
she required, and return the books her when called for.” 


She did not intend make gift the books the money 
represented them, and she would not have delivered the books 
her niece but for the latter’s promise return them when requested. 

Mrs. Bradford went Nova Scotia May, 1915, and remained 
there until January, 1916. She then returned Lynn, and lived 
the defendant’s home for some months. several occasions she 
her bank books, but the defendant, violation her 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, 175. 
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promise, refused give them up. This suit was brought get 
possession them. 

The defendant did not testify witness. Her contention that 
reason the deposit books being made out the joint names 
her aunt and herself, and the terms the identification cards 
prepared the banks when they issued the books, she became joint 
owner the money with the real owner. may assumed that, 
between the banks and these parties, the banks would justified 
treating the deposits funds which the parties had joint 
interest. But between the plaintiff and defendant, the money be- 
longed always and wholly Mrs. Bradford, the master has 
found. Whatever legal title Mrs. Eastman had the books money, 
she held trust for her aunt. That trust personal property could 
established parol, notwithstanding the form which the 
books were made out. The defendant’s possession the bank books 
was merely that agent, under express obligation return 
her principal demand. Upon her refusal return 
them, and the facts disclosed the record, court equity 
was well warranted ordering her restore the bank books 
their real owner. Peck Scofield, 186 Mass. 108, 109; 
Bailey Wood, 211 Mass. 37, 902, Ann. Cas. 1913A, 950; 
Kerr Crane, 212 Mass. 224, 783, (N. S.) 692; 
Schmidt Schmidt, 216 Mass. 272, 104 474; Woodard Wood- 
ard, 216 Mass. 102 921. Chippendale North Adams Savs. 
Bank, 222 Mass. 499, 111 371, which the defendant relies, 
was found fact that making the changes the bank 
books and accounts Harvey Williams intended give the trans- 
fer his sister, Mrs. Worthington, joint interest the same; 
while the present case expressly found that gift was 
intended. 

This disposes the exceptions the master’s report except the 
third and fourth, which relate the admission testimony. These 
need not considered, the master’s certificate shows that 
1eached his conclusions fact apart from this evidence. But 
inay stated that the testimony Mrs. Bradford, that she told the 

bank officers she wanted the money. put Mrs. Eastman’s name 
and her own, “so she could draw when went down East,” plainly 
was admissible, for other reason, because was said the 
presence the defendant, who now seeks claim the money 
her own. 

appears that since the bringing these proceedings Emeline 
Bradford has died, and that John Newhall, special administrator 
her estate, has been admitted party prosecute this suit. 

Accordingly the decree the superior court must modified, and 
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decree entered ordering the defendant deliver the present 


plaintiff the three deposit books, together with assignment thereof. 
Decree accordingly with costs. 


NEGOTIABILITY PROMISSORY NOTE. 


Harrison, Supreme Court Oklahoma, February 12, 1918. 
171 Pae. Rep. 45. 


The note sued contained provision “that the event that 
said note paid maturity that per cent. shall deducted 
from the amount thereof, and non-payment any installment for 
more than thirty days after maturity renders remaining install- 
ments due holder’s option.” The note was executed prior 
the adoption the Negotiable Instruments Law Oklahoma 
and was governed the law force the time its delivery. 
was held that the note was non-negotiable for the reason that 


Commissioners’ Opinion, Division No. Error from County Court, 
Woodward County; Clyde Wyand, Judge. 

Action Harrison against Lambert. Judgment for 
plaintiff, motion for new trial overruled, and defendant brings error. 
Reversed and remanded. 

Patton and Anderson, both Woodward, and Nicholas 
Lyle and John Halley, all Oklahoma City, for defendant error. 

Collier, This action brought upon promissory note, which 
said note the following words and figures: 


“Chicago, Illinois, August 31, 1908. 
“For value received, the undersigned promises pay Chicago, 
Illinois, the order the Puritan Mfg. Co., five hundred dollars, 
follows: 


“$125—4 months after date. 

“$125—8 months after date. 

“$125—11 months after date. 

months after date. 

discount per cent. will given the full amount this 
instrument paid maturity first installment. Non-payment 


any installment for more than thirty days after maturity renders 
remaining installments due holder’s option.” 


The note was indorsed its back: 


“Security State Bank Moreland, Oklahoma, September 18, 1908. 
Pay Johnson County Savings Bank, Iowa City, order. Puri- 


other similar decisions see Banking Law Journal Digest and 
Supplements, 304, 306. 
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tan Mfg. Co., Taylor. Pay Harrison, order. 
Johnson County Savings Bank, Iowa City, Geo. Palk, 


Cashier.” 

averred the petition that said note prior its maturity was 
indorsed the Puritan Manufacturing Company, sold, assigned, and 
transferred the plaintiff herein for valuable consideration without 
notice any equities existing between the original parties. The 
defendant filed amended answer admitting that had assigned 
the instrument, copy which attached plaintiff’s petition, and 
denies generally and specifically each and every material allegation 
contained said petition, and set that the note was given for 
jewelry which was worthless, and which was sold under guaranties, 
and that said guaranties had not been kept. 

There direct circumstantial evidence show that said 
note was sold, transferred, and assigned the Puritan Manufactur- 
ing Company the Johnson County Savings Bank Iowa City, 
Iowa, that the Johnson County Savings Bank had ever sold, trans- 
ferred, and assigned the said note plaintiff. The only testimony 
regard such indorsement the note being that same had been 
sent Appelget, member the firm bringing the action, 
Ralph Otto City; that the attorney formed 
partnership with one Appelget, and the time the note sued upon 
was the hands Mr. Appelget, and afterwards was the 
Appelget and Herod for collection, and remained until 
December, 1911; that was subsequently returned Ralph Otto 
City; that the indorsements the Johnson County Savings 
Bank Iowa City the Puritan Manufacturing Company was upon 
the note prior its being returned Ralph Otto, but the indorse- 
ment Harrison, plaintiff, the Johnson County Savings 
Bank City was not upon it, until was sent second time 
said firm for collection. 

The case was tried the court, and judgment rendered for the 
plaintiff the sum $500, with per cent. interest from October 
31, 1909, which the defendant duly excepted. The defendant did 
not demur the evidence, ask for judgment, but made timely 
motion for new trial upon the ground, among other grounds, that 
the judgment the court not sustained sufficient evidence. 

[2] The note sued upon was executed prior the enactment our 
present “Negotiable Instruments Law,” and our opinion not 
negotiable instrument because not payable time and 
sum definite, reason there being condition the note that 
discount per cent. will given the full amount the 
instrument paid maturity first installment. Non-payment 
any installment for more than thirty days after maturity renders 
remaining installments due holder’s option.” 
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The note having been executed prior the enactment the 
“Negotiable Instruments Law” 1909 governed sections 4626 
and 4627, Comp. Laws 1909, which provides: 


‘negotiable instrument’ written promise request for the 
payment certain sum money, order bearer, and must 
made payable money only, and without any condition not certain 
fulfillment.” 


Bell al. Riggs ux., Okla. 834, 127 Pac. 427,41 
(N. S.) 1111, said: 


“Stated another way, that rule that the date when due 
the amount due depend upon conditions uncertain fulfill- 
ment, and cannot determined from the face the note itself 
the time its execution without reference extraneous circum- 
stances, the note not negotiable.” 


See, also, Farmers’ Loan Trust Co. McCoy Spivey Bros., 
Okla. 277, 122 Pac. 125, (N. S.) 177; Clevenger 
Lewis, Okla. 837, Pac. 230, (N. S.) 410, Ann. 
Cas. 56; Clowers al. Snowden al., Okla. 476, Pac. 596— 
all said cases supporting the rule Randolph Hudson, Okla. 
516, Pac. 946. 

Under the view have the case not necessary for review 
the case determine the negotiability the note here sued upon, 
but the question will probably presented another trial 
the case have thought best so. 

Although the defendant did not challenge the sufficiency the 
evidence demurrer thereto, ask judgment his behalf, 
did timely move for new trial upon the ground the insufficiency 
the evidence support the judgment, and therefore the rule 
requiring the procedure precedent demurring the evidence 
asking instructed verdict authorize this court review the 
evidence applies case tried jury, but does not apply 
case tried the court, this court will review the sufficiency the 
evidence support the judgment rendered. Porter Wilson, 
Okla. 500, 135 Pac. 732; Lyon Lyon, Okla. 111, 134 Pac. 650. 

[3] the verified answer denied the allegations the note, and this 
placed the burden proof upon the plaintiff show that said indorse- 
ment the plaintiff had been made, and that the title said note 
was thus placed the plaintiff. Moore Leigh-Head Co., 
Okla. 228, 149 Pac. 1129. The plaintiff having failed discharge 
the burden upon him proof the indorsement not offering 
evidence even tending show the execution the indorsement 
the note the plaintiff, the evidence was insufficient entitle the 
plaintiff judgment, and the court committed reversible error 
motion for new trial based upon the insufficiency 
the evidence. 
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“Where the evidence cause insufficient sustain the judg- 
ment rendered, the court, upon timely motion, should grant new 
Ry. Co. Boring-Kim Produce Co. 157 
Pac. 351. 

“Where there evidence reasonably tending establish 
material issue submitted the jury under the instructions the 
court, which the jury must have found favor the prevailing 
party order have returned the verdict returned, the verdict will 
set aside.” Terry Creed, Okla. 857, 115 Pac. 1022. 

“Where, inspection the record, apparent that the evidence 
does not reasonably sustain the verdict the jury, the verdict will 
set aside this court.” Morgan al., Okla. 453, 
112 Pac. 969. 

“Where there entire lack evidence sustain material 
issue this court will set aside the verdict 
and grant new trial.” Puls Robt. Casey, Okla. 142, Pac. 388. 

“Where the verdict the jury not sustained sufficient evi- 
dence, based upon conjecture, the imperative duty the 
court, upon timely motion, set aside and grant new trial.” 
Ingram al. Dunning, 159 Pac. 927. 


Section 5033, 1910, provides ground for motion for new 
trial the decision not sustained sufficient evi- 
dence.” 

the error pointed out must work reversal the cause, and all 
the other errors assigned are practically decided the former appeal 
this case, deem unnecessary consider any other errors 
assigned this appeal. 

This cause reversed and remanded. 

Per Curiam. Adopted whole. 


BANK LIABLE GUARANTY. 


Paso Bank Trust First State Bank Eustis, Court Civil Appeals 
Texas, April 11, 1918. 202 522. 


The defendant bank sent the plaintiff bank the following tele- 
gram: “We guarantee payment three hundred dollars Texas 
Produce Company for carload watermelons.” This telegram 
referred shipment made dealer the place where 
the plaintiff bank was located the produce company which was 
located the same town with the defendant, guaranteeing bank. 
Upon receipt this telegram the plaintiff bank permitted the 
shipper withdraw the amount guaranteed. Under the con- 
tract between the parties the carload was contain 30,000 pounds 
melons and was shipped June The shipment did 
not start until about the 17th and contained only 24,000 pounds. 


other similar decisions see Banking Law Journal Digest and 
Supplement, 213. 
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was held that the defendant bank was nevertheless liable 
its guaranty. 


Appeal from Paso County Court; McClintock, Judge. 

Action the First State Bank Eustis against the Paso Bank 
Trust Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 

Goldstein Miller, Paso, for appellant. Russell Gillett 
Paso for appellee. 

Walthall, This suit was brought appellee against appellant 
recover $300 based upon code telegram, sent appellant 
appellee June 1915, which telegram, when translated, reads 
follows: 


“First State Bank, Eustis, Fla. guarantee payment three hun- 
dred dollars Texas Produce Company for carload watermelons. 


[Signed] Paso Bank Trust Co.” 


The message was duly received appellee Eustis, Fla., the 
above date. Appellee alleged that appellant, reason the message, 
bcame bound pay appellee $300 for one carload watermelons, 
whenever the same should delivered the Texas Produce Com- 
tendered it, and that the said promise was absolute 
and unconditioned agreement pay said sum whenever said carload 
watermelons had been delivered the Texas Produce Company, 
tendered it, and that said melons were shipped and tendered 
the Texas Produce Company, follows: 


about the 16th day June, 1915, Sligh Co., 
Eustis, Fla., delivered the railroad company Eustis carload 
watermelons, consigned the order Sligh Co., “Notify 
Texas Produce Company, Paso, Texas,” delivered the 
Texas Produce Company upon the payment the value thereof, 
the sum $300; that the 16th day June, 1915, the shipper drew 
draft appellant favor appellee for the sum $300, and 
attached the draft the bill lading and sent same appellant for 
collection, and that payment was refused; that appellee placed said 
amount the credit Sligh Co., and, believing that appellant 
would pay same, permitted Sligh Co. withdraw said amount 
from its bank. 

Appellant answered general demurrer, denied that ever author- 
ized Sligh Co. draw the draft question it, that, 
Sligh Co. had any authority do. Appellant further 
pleaded that said telegram was sent under the following conditions: 

That about June 1915, Constable Company were 
acting Paso the brokers for Sligh Co., and said 
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date, acting such brokers, sent Sligh Co. the following 
telegram: 

“Texas Produce Company this city offers three hundred dollars, car 
thirty thousand pounds Tom Watson melons twenty-five pounds aver- 
age for shipment Monday. Confirm possible and will have bank 
wire guarantee. Rush answer.” 

That Sligh Co. received said telegram, and June 7th 

“Accept Texas Produce Company offer. Bank guarantee First State 
Bank, Eustis, Florida.” 

That thereupon Constable Company wired Sligh Co., 
Leesburg, Fla., follows: 


“Ship Texas Produce Company today per your telegram; their 
bank wiring your bank the necessary guaranty. shipment.” 


That the 7th day June the Constable Company sent 
Sligh Co. the following telegram: 


“Wire routing and car number Texas Produce car.” 


That the telegram guaranty was sent, purely accommoda- 
tion the Texas Produce Company, and without anything value 
whatever moving appellant. That under said contract, was 
the duty Sligh Co. ship said melons June 7th and 
ship 30,000 pounds said car, and that time was the essence 
the contract, but that Sligh Co. did not ship the same 
until the 16th 17th day June, and that said car when shipped 
contained only 24,000 pounds, and that reason thereof the Texas 
Produce Company was not bound take pay for said melons—that 
under said telegram appellant became bound only the event the 
car melons was shipped within the time, and contained the weight 
provided for the contract, and the event the Texas Produce 
Company became liable under said contract pay for same and 
failed so. 

Appellant further alleged that prior the time the said melons 
were shipped the Texas Produce Company and Constable 
Company had repudiated said contract account its breach 
Sligh Co., appellant alleging that said telegram itself, and 
the bill lading for said car melons, put the notice and 
charged with knowledge that appellant became bound said 
telegram only the event the Texas Produce Company became bound 
and failed pay for the melons. 

Appellee supplemental petition excepted the appellant’s 
answer, which stated the circumstances and conditions under 
which the guaranty telegram was sent, shown the second 
gram above set out. The grounds the two exceptions are: First, 
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the cause action based upon absolute and unconditional guar- 
anty writing made appellee plaintiff for the sum $300, 
that the terms said guaranty are unambiguous, and the answer 
varied the terms the guaranty telegram and ingrafted conditions 
not embraced therein, and not necessary complete understanding 
it; and, second, the answer pertained exclusively transactions 
had between the Constable Company and Sligh 
with which plaintiff way connected, and which could 
way affect its guaranty. Appellee further answered, but need 
not more fully state the answer this time. The trial court sustained 
the two exceptions the answer, heard the evidence the remain- 
ing issues, and rendered judgment for appellee. 

Appellant, its first two assignments, insists that the court was 
error sustaining the two exceptions its answer. The proposi- 
tion, common the two assignments, that under the facts pleaded 
appellant the Texas Produce Company, the buyer, never became 
liable pay for the carload watermelons, the contract for their 
purchase having been breached the seller, and the purchaser not 
being liable, the appellant, guarantor, was not liable. 

The opposing contentions appellant and appellee might sum- 
marized thus: Appellant contends that the telegram sent 
the appellee bank was but collateral undertaking for the Texas 
Produce Company which stood first bound pay for the melons; 
that until there was liability the part the Texas Produce 
Company, its principal, and default the payment, there was 
liability, and could none its part. 

Appellee’s contention that the liability appellant not depend- 
ent upon the liability the Texas Produce Company pay for the 
melons; that the telegraphic guaranty which the basis the suit 
was the voluntary, independent, and personal act appellant 
which absolutely and unconditionally and immediately guaranteed 
pay appellee the sum money specified for one carload water- 
melons. 

Two propositions seem presented: First, the telegram, 
“We guarantee payment three hundred dollars Texas Produce 
Company for carload watermelons,” absolute, unconditional, and 
present promise appellant pay the sum money specified, 
collection therefor? and, second, what extent could appellant 
make inquiry into the facts and circumstances attending the making 
the contract between the buyer and seller the melons, and the 
performance-or nonperformance the contract purchase the 
melons, defense under his promise, conceding that the words con- 
stitute and original, absolute, unconditional, and present promise 


pay? 
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the promise original undertaking, absolute and uncondi- 
tional, outside and not controlled articles 1843 6336, 
Revised Statutes 1911. The language used the guaranteeing tele- 
gram and the circumstances surrounding the parties the time 
was sent will looked determining the intention the parties 
the writing. Friedman-Shelby Shoe Co. Davidson, 189 

The telegram was sent from the appellee bank appellant bank, 
neither being parties the contract buying selling the car 
melons. The language the telegram indicates present promise 
payment the amount stated the Texas Produce Company 
for stated article merchandise, carload melons. There 
condition contingency suggested upon which the payment 
made. read any condition contingency into the wording 
the message which the law does not put into would, our 
opinion, make for the parties contract they did not make for them- 
selves. the appellant intended absolutely guarantee the payment 
the money the Texas Produce Company, and indicate 
identify the transaction the thing for which the payment was 
made, how else could word the telegram and state more 
definite language? conclude that the telegram absolute 
guaranty the payment the money, rather than guaranty its 
collection. Section 111, Brandt Suretyship, and authorities there 
cited. guaranty the payment obligation without words 
limitation condition construed absolute guaranty. Rul- 
ing Case Law, vol. 12, 1064. 

appellant could defend against the appellee’s suit showing that 
the car melons was not shipped within the time agreed upon 
between the buyer and seller, that the melons did not come 
the agreed standard weight quality, would, effect, indirectly, 
put into the guaranteeing telegram condition which appellant did 
not write into it, and which the law does not Such defense 
would make the promise pay conditional one. 

The rule stated general that case absolute guaranty, 
demand upon the principal debtor necessary. Cyc. 1459. 
not treated collateral liability, but primary and positive 
agreement, and the breach the principal’s contract pay the sum 
promised ipso facto imposes upon the guarantor complete liability. 
There was nothing the telegram itself the bill lading 
for the car melons that tended charge appellee with notice 
knowledge the contract between the seller and buyer, its 
breach Sligh Co., alleged the answer. 

There was error the court’s sustaining the two exceptions 
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the answer, and the two assignments are overruled. What have 
said passing upon the first two assignments necessarily disposes 
the remaining assignments, except the ninth. 

the ninth assignment claimed that the guaranty was with- 
out consideration appellant—was purely accommodation 
the Texas Produce Company, and was beyond the power appellant 
bank make same, and was void. think the case Bond 
Terrell Manufacturing Co., Tex. 309, 691, and the authori- 
ties there used, answer the contention. this case the appellee 
bank the faith appellant’s guaranty permitted the sum guaran- 
teed withdrawn from its bank, and think that, under the 
authorities cited, will not now permitted plead that entering 
into the contract exceeded its charter powers. 
Finding reversible error, the case affirmed. 


RIGHT FILL BLANK SPACES. 


Commercial Savings Bank Ketcham, California District Court 
Appeals, February 18, 1918. 171 Pac. Rep. 1084. 


promissory note, dated place Mexico, contained 
blank space for the place payment. was held that the holder 
the note was entitled fill the space make the 
instrument payable place California. 


Appeal from Superior Court, San Diego County; Andrews, 
Judge. 

Action the Blochman Commercial Savings Bank against 
Ketchum. From the judgment, defendant appeals. Affirmed. 

Shreve Shreve and Harry Horton, all San Diego, for appel- 
lant. Sam Ferry Smith, San Diego, and Laurence Smith, 
San Francisco, for respondent. 

Conrey, The defendant appeals from the judgment. The 
zction based upon alleged promissory note dated Ensenada, 
Mexico. 

The note dated and delivered Ensenada, Mexico, read, part, 
follows: 


“Six months after date, without grace, promise pay the order 
myself one thousand dollars, gold coin the 
United States America, the present standard value.” 

After the note had been delivered and after came into the pos- 
session the plaintiff, the plaintiff inserted the blank line left 


other similar decisions see Banking Law Journal Digest and 
Supplement, 78. 
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therein, after the word “at,” the words “Blochman Commercial 
Savings Bank San Diego, San Diego, California.” The defendant 
claims that this was material alteration the instrument, and that 
ior that reason recovery can had thereon. further claims 
that had place payment been inserted the note, questions 
concerning its execution and meaning would determined according 
the law Mexico, under which, asserts, would entitled 
the equitable defenses set the answer. For the reason above 
suggested, has not properly brought before those equitable 
defenses the rulings the court. find, however, the respond- 
ent’s brief quotation from the record which shows that the 
trial the attorney for defendant stated, not expect into that 
proposition.” presume that this referred those equitable 
defenses, whatever they were. 

Section 1700 the Civil Code provides that: 


“The intentional destruction, cancellation, material alteration 
written contract, party entitled any benefit under it, with 
his consent, extinguishes all the executory the contract 
his favor, against parties who not consent the act.” 


Appellant relies upon certain decisions made other states and 
upon Pelton San Jacinto Lumber Co., 113 Cal. 21, Pac. 12. 
the Pelton Case does not appear that any blank was left the 
note with words indicating undesignated place payment. After 
its execution was altered adding thereto stated place pay- 
ment the state New York, although the note was made Cali- 
fornia. was held that this alteration the note was material. 
read before its alteration was payable only this state, but 
thereafter was made payable designated bank the state 
New York. 

are the opinion, however, that where, the case bar, 
there blank the note preceded the word “at,” there 
implied authority given the holder fill that blank designating 
place payment his election. The act done him under that 
authorization does not constitute material alteration the instru- 
ment. 

the interpretation contracts the intention the parties, far 
ascertainable and lawful, will control. Civ. Code, section 1636, 
3268. The modern trend authority seems that where the 
place payment inserted blank the kind above described, 
left the note the time was signed indorsed the prior 
party sought charged, the holder will permitted recover. 
Some cases base this rule upon the doctrine estoppel, but the 
doctrine implied authority also fully admitted: being recog- 
nized, however, that express understanding that place pay- 
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ment inserted will any event negative the implied authority. 
Diamond Distilleries Co; Gott, 137 Ky. 585, 126 131, 
643, where the authorities are collected extensive note. See, 
also, note Ann. Cas. 1912B, 1010. Defendant this case testified 
that the time the execution the note nothing was said between 
himself and the persons whom delivered whether not 
the place payment should filled in. not claimed that there 
anything the record show that the Mexican law did not per- 
mit blanks notes filled the owner. 

Therefore, presumably the law Mexico the same that 
California, according which, have stated, blank space the 
kind above described may filled the holder the note. 

Appellant further claims that under the laws Mexico the note 
could not enforced commercial instrument, and was void 
because was not the form and substance required those laws. 
contract interpreted according the law and usage 
the place where performed; or, does not indicate 
place performance, according the law and usage the place 
where made.” Civ. Code, section 1646. Our decision that the 
plaintiff was authorized make the note payable place Cali- 
fornia carries with the conclusion, above stated, that such act 
the plaintiff did not constitute alteration which changed the legal 
import effect the instrument. Therefore the executory obliga- 
tions the note were not extinguished that act, and the pro- 
visions Civil Code, section 1700, are not applicable this case. 

The note valid obligation the defendant. contention 
made that unpaid, that the plaintiff was not shown the 
owner thereof. 

The record presented raises other questions which 
called upon consider. 

The judgment affirmed. 

concur: James, J.; Works, Judge pro tem. 


ACCOMMODATION INDORSER ENTITLED 
NOTICE DISHONOR. 


Shull Gladden, Supreme Court South Carolina, March 1918. 


person, who writes his name the back promissory note 
before delivered the maker the payee, liable 
indorser and entitled notice dishonor. The failure 
give him such notice releases him from liability. 


other similar decisions see Banking Law Journal Digest and 
Supplement, 323. 
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Appeal from Common Pleas Circuit Court Richland County. 

Shehan. From judgment for plaintiff, defendant Gladden 
Reversed. 

Plaintiff alleged: That the 25th day April, 1914, the codefend- 
ant herein Gladden made, executed and delivered the plaintiff 
herein, Leon Shuil, his certain promissory note writing, dated 
that date, wherein and whereby promised pay the plaintiff, 
Leon Shull, the sum $314.20, eight months after date, wit, 
the day December, 1914, with interest thereon, the rate 
per cent. per annum until paid, the said note being indorsed 
Gladden and Shehan, who are made codefendants this 
action. 

The answer the defendant Gladden contains three defenses, 
but the issues this appeal arise upon the third defense his answer, 
which follows: 


“(1) That, about the 25th day April, 1914, this defendant 
wrote his name across the back the note set forth paragraph 
the complaint, which had been previously executed his code- 
fendant Gladden, the consideration said note being open 
account past due and owing his codefendant Gladden the 
plaintiff this action. 

“(2) That notice the presentment for payment and dishonor 
said note was ever given this defendant, and informed and 
believes that reason thereof discharged from any liability 
whatsoever upon said note.” 


Shull, the plaintiff, testified that Gladden gave him the 
note set out the complaint take account that plaintiff had 
against him; that the note was indorsed, and that Sheehan and 
Gladden were present when Gladden signed the note; that the 
note was delivered him, and that part thereof has been paid. 
further testified conversations with Gladden after the 
maturity the note, tending show waiver notice protest, but 
this being denied Gladden, admitted, would present 
issue for the jury, and such testimony given both parties omitted 
being irrelevant the issues appeal. The note was not 
offered evidence the trial, having been mislaid, but admitted 
that the copy set out the complaint correct copy thereof. The 
plaintiff further testified: 


That before accepted the note, name was writ- 
ten the back it. not recall that gave Mr. Gladden written 
notice mail the date the maturity the note (it was alleged 
the complaint that plaintiff resided Richland county and 
Gladden Fairfield county). will not say that did not give him 
any notice that time, but not recollect giving him any notice 


424 THE BANKING LAW JOURNAL 


letter. The note was possession the time maturity.” 
Gladden, for defendant, testified 


never received any notice whatever that this note was not paid 
maturity never had any conversation with Mr. Shull about it.” 


had conversation with Mr. Shull the store some time the 
fall, after the note was given. response question 
counsel did not admit his liability that note to-day, witness 
said: did when indorsed it, but don’t to-day.’ never 
received any letter from Mr. Shull about the note, but received letter 
from his attorney before suit was begun.” 

McDonald McDonald, Winnsboro, for appellant. John 
Crews and Duncan Bellinger, both Columbia, for respondent. 

HYDRICK, The judgment the circuit court reversed 
the authority Norwood National Bank Piedmont Pub. Co., 106 

Reversed. 


EMBEZZLEMENT RECEIVER NATIONAL 
BANK. 


United States Weitzel, Supreme Court, April 15, 1918. Sup. Ct. Rep. 381. 


The receiver national bank cannot indicted under section 
5209 Revised Statutes, denouncing the offense embezzle- 
ment and making false entries every president, director, 
cashier, teller, clerk, agent national bank. The receiver 
not officer the bank, but the United States and does not 
come within the meaning the word “agent” used this 
statute. 


Error the District Court the United States for the Eastern 
Kentucky. 

Fred Weitzel was under Rev. St. 5209, for embezzle- 
ment, and, demurrer having been sustained the ground that 
did not fall within the terms the act, the United States brings error. 
Affirmed. 

Mr. Assistant Attorney General Warren, for the United States. 

Mr. Stricklett, Covington, Ky., for defendant error. 

Mr. Justice BRANDEIS delivered the opinion the Court. 

The Comptroller the Currency charged with the duty super- 
vising national banks. When deems necessary take posses- 
sion the assets bank and assume control its operations, 
appoints receiver under Revised Statutes, 5234 (Comp. St. 1916, 
9821). Weitel, appointed receiver, was indicted the District 
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Court the United States for the Eastern District Kentucky under 

Revised Statutes, (Comp. St. 1916, 9772), for embezzlement 
and making false entries. That section does not mention receivers, 
but provides that “every president, director, cashier, teller, clerk, 
agent” national bank who commits these offenses shall pun- 
ished imprisonment for not less than five nor more than ten years. 
The government contended that the receiver was “agent” within 
the meaning the act. demurrer the indictment was sustained 
the ground that not. The court discharged the prisoner and 
the case comes here under the Criminal Appeals Act March 1907, 
2564, Stat. 1246 (Comp. St. 1916, 1704). 

The receiver, unlike president, director, cashier, teller, 
officer, not the corporation, but the United States. Chet- 
wood, 165 443, 458, Sup. Ct. 385, Ed. 782. such 
gives the United States bond for the faithful discharge his 
duties pays the Treasurer the United States moneys collected 
and makes the Comptroller reports his acts and proceedings. 
Revised Statutes, §5234. Being officer the United States 
represented court the United States attorney for the district, 
subject the supervision the Solicitor the Treasury. Section 
380 (Comp. St. 1916, 556) Gibson Peters, 150 342, Sup. 
Ct. 134, Ed. And because such officer, receiver has 
been permitted sue the federal court regardless citizenship 
the amount controversy. Price Abbott (C. C.) Fed. 506. 
sense acts behalf the bank. The appointment re- 
ceiver does not dissolve the corporation. Chemical National Bank 
Hartford Deposit Co., 161 Sup. Ct. 439, Ed. 595; 
the assets remain its property, Rosenblatt Johnston, 104 462, 
Ed. 832; the receiver deals with the assets and protects them 
for whom may concern, including the stockholders; and his own 
compensation and expenses are charge upon them. Section 5238 
(Comp. St. 1916, 9825). But receiver appointed only when the 
condition the bank its practices makes interveution the gov- 
ernment necessary for the protection noteholders other creditors. 
While the receivership continues the corporation precluded from 
all creditors are satisfied amply protected the receiver may dis- 
charged returning the bank the control its stockholders 
the appointment liquidating agent under Act June 30, 1876, 
156, Stat. 63. Whether, the government assumes, such statu- 
tory agent who elected the stockholders included under term 

used section 5209, have occasion determine. 
The question was expressly left undecided Jewett United States, 
100 Fed. 832, 840, 88, 568. But the assump- 
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tion, correct, would not greatly aid its contention. The law can 
conceive agent appointed superior authority; but the term 
“agent” ordinarily used implying appointment principal 
whose behalf acts. The fact that this section the words “clerk 
ogent” follow “president, director, cashier, teller” tends, under the 
rule noscitur sociis, confirm the inference. United States 
Salen, 235 237, 249, Sup. Ct. 51, Ed. 210. Furthermore, 
the term “agent bank” would ill describe the office receiver. 

Section 5209 substantially re-enactment section the 
Act February 25, 1863, 58, Stat. 665, 680, the first 
Bank Act. urged the government, that the punishment 
defalcation receiver clearly within the reason the statute 
and that, unless the term “agent” construed including receivers, 
there was federal statute under which embezzling receiver 
national bank could have been prosecuted, least until the Act 
February 1879, 42, Stat. 280 (Comp. St. 1916, 10265), made 
officers the United States liable and, indeed, cannot now 
be, because should not held officer. The argument 
not persuasive. Congress may possibly have believed that different 
rule should applied officer the United States who selected 
the Comptroller for purpose largely different from that per- 
formed officers the bank, and who give bond for the faithful 
discharge his duties. Furthermore casus omissus not unusual, 
particularly legislation introducing new system. The fact that 
1879 Congress should have found necessary enact general law 
for the punishment officers the United States who embezzle prop- 
erty entrusted them, but not owned the United States, shows 
both how easily casus omissus may arise and how long time may 
elapse before the defect discovered remedied. Statutes creating 
and defining crimes are not extended intendment because 
the court thinks the legislature should have made them more com- 
prehensive. Todd United States, 158 278, 282, Sup. Ct. 
889, Ed. 982; United States Harris, 177 305, Sup. Ct. 
609, Ed. 780. 

The judgment the District Court 

Affirmed. 


Modern Banking and Trust Company Methods 
WILLIAM McCHESNEY MARTIN, A.B., LLB. 


CHAPTER 


THE BOND DEPARTMENT (Continued) 


DEBIT AND CREDIT TICKETS 


The debit and credit tickets used the Bond Department may 
prepared show complete history each purchase and sale. 
good plan have the tickets prepared this way, that 
case any question should subsequently arise regard transaction, 


full information concerning can obtained reference the 
ticket. The following illustration shows good form such tickets: 


ORIGIN OF SALE 
CLOSED BY 


CUSTOMER 


NUMBERS. DENOMINATIONS. ETC. 


INTEREST FROM 


The form shown above inches long and inches wide. This 
the credit ticket, and used when bonds stocks are sold. The 
debit ticket, which used when bonds stocks are purchased the 
department, the same the one above, except that contains the 
word “Bought” instead “Sold” and the words “New Customer” are 


SOLD 
avpress 
FOR ACCOUNT OF Ld 
INVESTOR'S Pace TOTAL 


AMOUNT OF ISSU: 
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Continuation cut 


428 


z 


429 


430 
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left off. These tickets should different colors, easily 
distinguished. 

One these tickets made out after each sale purchase, and 
after being “O. K.d” the Bond Officer his assistant, handed 
the bookkeeper. The debit tickets for each day are generally fast- 


ened together, are also the credit tickets, and these are filed 
order. 


Book 


The cash book used the bond department should ruled 
provide columns for the different accounts carried the ledger. 
This enables the totals the different accounts easily obtained, 
and saves considerable time and labor. The form used many bond 
departments follows: 


The page here reproduced from bound book and inches 
long and inches wide. 

The entries into the cash book are made from the debit and credit 
tickets before mentioned, the purchases being entered the credit 
side and the sales the debit side. 

The bond department usually has its cash deposited the financial 
department the bank trust company, and the balance its 
credit shown the column headed “Miscellaneous” the debit 
side the cash book. After all the transactions have been entered 
each day, the cash book ruled and the new balance brought 
forward. controlling account carried the general ledger 
the bank trust company, all the debits and credits during the day 
are reported the general bookkeeper, and the balance the bond 
department’s cash book should agree with the balance shown the 
bond department’s account the general ledgers. 


LEDGER 


special form ledger provided for use the bond department. 
There usually one form for bonds and one for stocks. page 428 
excellent form for use recording the transactions pertaining 
bonds: 


THE BANKING LAW JOURNAL 431 


This form also reproduced from bound book and inches 
long and inches wide. The ledger prepared that the page 
will fold inwardly the center, thereby enabling all the pur- 
chases certain issue bonds entered the left-hand side 
and all the sales the same issue the right-hand side. order 
save ledger paper, good idea have part the book prepared 
provide for one issue bonds page and part the book for 
two issues page. The pages with one heading can used for 
iarge issues where the transactions doubtless will numerous, and 
the pages with two headings for smaller issues. 

The transactions are usually posted into the ledger direct from the 
debit and credit tickets, and then checked over with the cash book, 
when the ledger pages are inserted the cash book. 


Stock LEDGER 


The stock ledger prepared the same the bond ledger, that 
the page will fold inwardly the center, but differs the rulings 
and headings. The usual form shown page 429. 

All the purchases stock the bond department are entered 
the left-hand side and all the sales the right-hand side. This book 
may also prepared have some the pages provide for one 
issue stock and other pages for two issues. Some bond departments 
combine the bond ledger and the stock ledger into one book. 

index should used connection with the bond and stock 
ledgers, that the different accounts may easily referred to. 

For full information regard transferring registering stocks 
and bonds, the reader referred Chapters XVI and XVIII this 

Besides the records herein mentioned, the bond department should 
equipped with proper statistical records and financial publications. 


(To Continued) 


GROWTH THE FARM LOAN. 


Freperic 


There are now many national farm loan associations there are 
counties the United States. This means that 3,003 associations have 
been chartered the Federal Farm Loan Board during the first year 
actual operation the twelve Federal land banks. does not, course, 
mean that there association every county, for not all counties are 
agricultural. 

These farm loan associations have membership about fifty thousand 
farmers, and these men nearly hundred million dollars have been 
loaned the Federal land banks. That means, among other things, that 
this time food scarcity the national government has been the means 
putting into the hands the farmers who produce the food one dollar 
for every inhabitant the nation. There place where the 
dollar could him more good just now. 

The distribution these farm loan associations over the map the 
country irregular, showing that the credit offered the federal land 
banks flows where needed, acting regulator interest rates, 
and supplementing other banking facilities where they are inadequate. 
such states Ohio, Iowa, Illinois and southern Wisconsin, where 
land values are high and well standardized, and where the wealth 
great cities near hand, the farm loan associations are few. Never- 
theless, the farm loan system has not been without influence even 
these regions prosperity, for there has been decrease the interest 
rates charged the established mortgaging concerns. 

But the federal land banks have found their great field usefulness 
the South and the Southwest, from the tidewater regions the 
Atlantic the dry-farming country Western Kansas and Eastern 
New Mexico. Throughout this region variety circumstances had 
made hard for the farmer obtain money. Land values are not fixed 
and well known; agriculture often experimental and hence 
temporarily uncertain stage; large cities with the strong and perfected 
financial systems, which make low interest rates possible, are lacking. 
result, the southern and southwestern farmer has often paid 
high thirteen per cent for short-time personal credit, while loans 
land have brought from eight nine per cent with the additional expense 
commissions frequent renewals. Incidentally, this the region 
which the nation must look for considerably increased production which 
needs—a region swamp, timber, brush and second growth the 
East, irrigable arid lands farther West. 

Money necessary multiply its production and money what 


| 
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lacks. That why Texas has 259 farm loan associations, and 
i29. The Ninth Farm Loan District, including Colorado, Kansas, New 
Mexico and Oklahoma, has the largest total among the district, with 
376 associations. 

Another region where the farm loan system has conspicuously come 
into its own the Northwest, where cut-over timber lands are awaiting 
be.made into farms. Thus Washington has the second largest number 
associations among the states, with 130; while North Dakota has 124. 
the mountain states the West, where mining and cattle ranching 
replace small grain agriculture, the farm loans are relatively little 
demand yet, Arizona having but four associations and Nevada three. 
These two states are the foot the list. 

farm loan may small one hundred dollars and can not 
ten thousand. The average size $2,270. There now vigor- 
ous agitation have the limit raised twenty-five thousand dollars, 
ten thousand dollar loan too small for the purposes many 
farmers, and the limit has checked the spread the farm loan system 
few the best farming regions the country. 

The average number members farm loan association seven- 
teen. The minimum allowed law ten. Some the associations 
have from forty eighty members, these large associations usually 
being the result the consolidation smaller ones. During the year 
that the Farm Loan system has been operation there have been 
thirty-three cancellations charters, and nearly all these are due 
such consolidations form stronger organizations. 

The future growth the farm loan system interesting subject 
for speculation. Although one year the board has formed many 
associations there are counties, and has loaned practically hundred 
millions, still extending its activities rapid rate, and has 
great field before it. There are something over six million farms 
the United States, and these forty per cent are mortgaged, which 
means that approximately two and half million farmers are borrowers 
money. Even the farm loan system should continue supply 
fifty thousand farmers every year, will many years before has 
reached the limit its possible extension. course, many these 
farmers are regions where other credit facilities are good 
the federal farm loan system has offer. the other hand, the 
West and South men are daily buying and taking unimproved lands, 
and these are the farmers whom the federal loans are especially 
valuable. Many them could not obtain long-time credit from any 
other source. And these pioneers, who are putting new lands under 
the plow, are especially deserving federal aid, for adequate food 
supply the future will depend some extent upon them. 

There slowing down, yet, the rate which new associa- 
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tions are being formed, for the Board has issued sixty new charters 
during the past month. The volume business also growing by. the 
addition new members the associations, and the the 
Lorrowing capacity charter members, For example, the first man who 
borrowed money from Uncle Sam under the Farm Loan Act the 
Wichita bank one year ago, used his first loan well that has 
cubsequently had his land reappraised with the result that was able 
obtain increased loan thereon. The officials the Farm Loan 
Board confidently expect that many their customers, like this one, 
will “come back for more.” 

accordance with the provision the Farm Loan Act requiring 
that the Farm Loan Board from time time require examinations 
and reports condition all Land Banks established under the pro- 
visions this Act, and shall publish consolidated statements the 
results thereof,” the Farm Loan Board today makes public the first 
consolidated statement the condition the twelve Federal Land 
Banks April 30th, 1918. Because the fact that this date marked 
practically the close the first year’s business these banks, the 
board supplements the statement condition with statement income 
account, 

The statement condition shows that the banks have made loans 
farmers the amount $91,865,586.20. Their capital stock has 
increased from $9,000,000 $13,594,895. They have issued Farm 
Loan Bonds the amount $83,750,000. Their excess expenses and 
interest charges over earnings $411,954.24, which almost exactly 
three per cent their capital. 

officially stated that the excess expenses and charges over 
earnings represented one time about seven per cent the capital 
stock, and has been rapidly reduced during the last four months, 
the volume business the banks’ books increased. These figures 
represent practically twelve months’ expenses and six months’ receipts, 
was not until after the banks had been operation for six months 
that they had any appreciable amount receipts. The expenses include 
the costs appraisal, and part the costs determination title, 
additional loans the amount about $83,000,000 which have been 
approved but not yet closed. These expenses incurred future busi- 
ness represerit about sixty per cent the apparent deficit date. The 
$91,865,586 loans closed include $68,675,561 five per cent and $23,- 
190,025 five and half per cent. Two the banks already show 
actual surplus, and before the end the present calendar year 
probable that majority them will the same position. One 
bank has doubled its capital stock from subscriptions Farm Loan 
Associations, and will from now re-paying semi-annually, accord- 
ance with the provisions the Act, the capital originally subscribed 


} 
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the Government and individuals. The total payments borrowers over- 
due April 30th amounted less than $14,000, which less than two 
per cent the total amount due, and more than half this only 
days overdue, the amount days overdue being only $2,503, thirty- 
five hundredths one per cent. 


CONSOLIDATED BALANCE SHEET THE TWELVE FEDERAL 
LAND BANKS 


Close Business April 30th, 1918 


Securities Pledged Security for Deposit Government Funds: 


4,250,000.00 
260.80 


202,158.35 


411,954.24 


$104,769,424.10 


Capital Stock: 


Farm Loan Bonds: 
Less—Bonds Hand not Sold Pledged......... 


Total Farm Loan Bonds Outstanding..... 
Accrued Interest Farm Loan Bonds............. 


Money and Bonds 580,000.00 
Accounts Paya (Due Borrowers, deferred payments Loans 


$104,769,424.10 


ASSETS. 
Less—A 
Excess Expenses 
LIABILITIES, 
4,584,655.00 
10,240.00 
950,444.94 


This department places your service able legal talent 
experts banking and financial matters. Inquiries 
our subscribers are answered free. Name and ad- 
dress published unless otherwise requested. 


CONDUCTED JOHN EDSON BRADY THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates check, bill exchange, note, other negotiable instrument, any 
paper document, copy should sent, also copies letters having reference the 
tion out which the question arises. 


LOAN STOCK HELD TRUST. 


Editor, Banking Law Journal, New York, May 25, 1918. 
Dear bank has loaned money customer his note the bor- 
rower asks the bank two different occasions extend the time payment, 
which the bank does. the time the last renewal the bank asked the borrower 
for security and the borrower offered certificate shares stock corpora- 
tion which the word “trustee” was written after his name. The bank accepted 
the certificate without asking any questions the meaning the word 
“trustee.” The note has not been paid and now the borrower’s wife claims that 
held the stock trustee for her and that had right pledge with the 
bank. The question the bank’s right apply the stock held collateral 
the satisfaction the note. Truly yours, 
Answer: Under the authorities would seem that the bank has not 
valid lien the shares stock. 
The rule stated follows the New York Court Appeals the 
case First Nat. Bank Nat. Broadway Bank, 156 459, 


Rep. 398: 


“Any person who receives property, knowing that the subject 
trust and that has been transferred violation the duty power 
the trustees, takes subject the right, not only the cestui que 
trust (beneficiary) but also the trustees, reclaim possession the 
property. Knowledge the trustee’s violation the trust conditions 
will chargeable the person dealing with him, the facts were such 
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as, reason, put him upon inquiry and require him make some 
investigation, the result which the true title and authority the 
trustee might have been disclosed. will then regarded having 
constructive notice the terms the trust, whence the trustee derives 
his power act.” 

This case supported Wetmore Porter, 76, wherein 
recover assets the estate the hands the defendant, for the 
conversion thereof, that plaintiff his individual capacity acted collu- 
sion with the defendant despoiling the estate. 

Swan Produce Bank, Hun (N. Y.) 277, the plaintiff, who was 
the owner certain bonds, which had been deposited with trust company 
and for which non-negotiable receipt had been issued the name 
her son “as trustee,” delivered the receipt her son and authorized him 
use for his own benefit with the defendant the extent $750. 
The son pledged with the defendant secure note for $1,650, and 
received from obligations his own amounting that sum, among 
which were two which his mother was liable, which amounted $750. 
The mother having disaffirmed the arrangement, tendered the defendant 
the securities surrendered her son and demanded return the receipt. 
Upon the defendant’s refusal she brought suit. 

was held that the fact that the son was described the receipt 
trustee was notice the defendant that was not the absolute owner 
and imposed the defendant the duty ascertaining the limits 
his authority over it, and restricting its transactions with him within 
such limits. The plaintiff was allowed recover the receipt. 

the opinion was said: “The description person trustee 
instrument this nature necessarily notice that not the abso- 
lute owner the property affected the terms the instrument, but 
that holds for the benefit some other person. 
they (defendants’ officers) could safely deal with him for the disposition 
either the receipt the bonds was incumbent upon them, therefore, 
that they should ascertain what were the limits his authority 
The fact that the instrument stated Swan trustee, for the benefit 
certainly some other person was sufficient admonish the defendant 
that was incapable using purpose adjusting obligations 
existing against himself. trustee has such authority over the sub- 
ject matter the trust committed his charge, and persons dealing with 
him are bound take notice the existence that restriction when 
the design the transaction appropriate the trust property the 
discharge his own obligations.” 

Shaw Spencer al, 100 Mass. 232, appeared that the Petitioner 
was owner non-negotiable shares stock which stood the name 
Carter, trustee.” These shares were pledged one the defendants 
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the other secure the individual debt the former. action 
the plaintiff restrain the pledgee from making any sale the 
certificates the court permitting injunction issue, said: 

“Under the circumstances disclosed the evidence, was flagrant 
breach trust and criminal fraud transfer the certificates stock 
Spencer, Vila Co. They were the property the plaintiff, who 
entitled reclaim them from any one but bona fide holder for value 
without notice. 

insisted behalf the defendants that even there was 
actual notice the existence trust, there was notice its 
character and that the trust might have been such authorize the 
transfer which was made Carter. But our the simple 
answer this position that where one known trustee found 
pledging that which known trust property, secure debt from 
firm which member, the act prima facie unauthorized and 
unlawful and the duty him who takes such security ascertain 
whether the trustee has right give it. The appropriation corporate 
stock held trust, collateral security for the trustee’s own debt, 
debt which owes jointly with others, transaction far beyond the 
ordinary scope trustee’s authority and out the common course 
business itself suspicious circumstance imposing upon the 
creditor the duty inquiry. This would hardly controverted 
case where the stock was held trustee for D.’ But the effect 
the word ‘trustee’ alone the same.” 

Gaston American Exchange National Bank, Eq. 98, was 
held that one who lends money the pledge stock held trust will 
held have had notice that the trustee was abusing his trust and ap- 
propriating the money lent his own purposes, when the certificates 
the stock pledged show their face that the stock held trust 
(though the name the cestui que trust does not appear) and when the 
loan was appropriated for the private purposes the borrower and that 
fact would have been revealed inquiry. 

the opinion the court said: “In this case one two innocent parties 
must suffer, the bank the cestui que trust, and but just that the loss 
should fall the former which might, the execution reasonable 
care, have protected itself. such cases reasonable care duty. The 

_trustee proposed borrow money his individual account for his own 
use and secure the repayment the pledge stock which its face 
bore evidence that was not his own, but the property someone else, 
for whom held fiduciary capacity and that had right 
pledge for his own debt.” 

There was similar case Pennsylvania lender advancing his 
money certificates stock, expressed their face held the 
borrower trust for some other party and making effort ascertain 
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who that party was whether the funds proposed raised the 
securities were bona fide intended applied for the purposes the 
trust. loan made under such circumstances,” said the court, “is 
the peril the lender.” Walsh Stille, Pars. Eq. (Pa.) 17, 23. 


VIRGIL HARRIS RESIGNS FROM MERCANTILE TRUST. 


was announced May that Virgil Harris, trust officer the Mercantile 
Trust Company St. Louis, had resigned, after nearly twenty years service 
with the company. 

connection with his resignation Mr. Harris said: leave the service the 
Mercantile Trust Company, with which have been connected for nearly years, 
with deep regret, and with the friendliest feeling for everyone connected 
with it, and with best wishes for its continued succss.” 

Mr. Harris further stated that had made plans beyond getting much- 
needed rest, and that would probably resume the practice law St. 
upon his return. also announced that many members the St. Louis bar 
had requested him become the Democratic candidate for Probate Judge, but that 
had not made his mind so. 

After Mr. Harris’ determination resign became known the following minute 
was adopted the trust committee meeting May 21: 

“The Trust Committee hereby its high opinion the fidelity and ability 
shown Mr. Harris his long and faithful service with this Company, and the 
Committee expresses its hearty good will him. 

“It hopes that may have the best results the vacation which plan- 
ning and that success and happiness may his any field which enters 
hereafter.” 


CORPORATE CONTRIBUTIONS FOR WAR PURPOSES. 


For the purpose enabling corporations make contributions for various war 
purposes the following statute, effective April 16, has been passed New York: 


Co-operation corporations for winning war. That during the con- 
tinuance the war any corporation organized under the laws this state may co- 
operate with other corporations and with natural persons the creation and 
maintenance instrumentalities conducive the winning the war, and its 
directors trustees may appropriate and expend for such purposes such sum 
sums they may deem expedient and as, their judgment, will contribute the 
protection the corporate interests, provided that whenever the expenditures 
for such purposes any calendar year shall the aggregate amount one per 
centum the capital stock outstanding, then, before any further expenditure 
made during such year for such purposes the corporation, ten days’ notice 
shall given the stockholders such manner the directors trustees may 
direct the intention make such further expenditure, specifying the amount 
thereof, and written objection made stockholders holding twenty-five per 
centum more the stock the corporation, such further expenditure shall 
not made until shall have been authorized stockholders’ meeting.” 


ADJUSTING INDUSTRY THE STRAIN WAR 
FINANCE 


Address Charles Sabin, President the Guaranty Trust Company 
New York, before the Convention the National Association 
Cotton Manufacturers New York, May 1918. 


The machinery not easily adapted war. essentially de- 
signed promote the pursuits peace. And, therefore, when called upon sud- 
denly defend itself against the attack aggressive enemy invariably 
proves inadequate until radical readjustments have been effected. That has 
been the history all democracies, and ours certainly exception the rule. 

are now the throes such period revolutionary transition; the 
greatest our history. Upon the successful accomplishment the attendant 
readjustments depend not only the outcome the issue balance upon Euro- 
pean battlefields but also the preservation our own economic and political inde- 
pendence. must not forget that vital fact for one moment. 

are inclined make allowances for the unavoidable delay while democ- 
racy’s constructive machinery being converted into the destructive mechanism 
war should also keep mind that that all the more reason for accel- 
erating the conversion and for speeding the engine are building. Every 
hour precious. The need for America’s utmost assistance stemming the 
tide barbarism was never greater than present. 

meet the issues the hour not only must industry adjusted meet the 
strain war finance but finance must make many adjustments meet the strain 
war industry. mutual burden and responsibility, consequently, lie upon the 
business man and the financier. 


AMERICAN SPIRIT 


There growing the land, last, fighting spirit, deep-seated and fervent— 
spirit born the realization that Germany controlled militaristic plun- 
derers, who, their madness, are stretching forth their murderous hand crush 
the weak and the strong alike, overreaching ambition for world domina- 
tion, That spirit should inspire complete the great task have under- 
taken. must energize the whole nation new resolution, productivity and 
creative power, the equal which the world has never before known. 

The need for such spirit accentuated daily the cumulative evidence 
that this war will won the side which not only can mobilize the largest and 
most effective fighting forces but also can marshal the greatest amount muni- 
tions and war supplies. 

More than any previous war, essential that the productive capacity 
the country mobilized nearly possible for war purposes. The great 
struggle being fought the foundry, the steel mill, the textile mill, 
the shipyard and the various industries furnishing material and supplies 
used the army. The way which American industry functions furnishing 
steadily increasing supply munitions will determine great extent the 
outcome the struggle. 

The all-important question before leaders American industry how 
can best adapt our energy the task increasing our output. Our industrial 
life complex and sensitive that becomes very difficult task make 
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this adjustment without impairing the prosperity the country. The great 
danger that under the urgent pressure the war such adjustments may 
made with too little consideration how they may affect our whole industrial 
fabric. making them should not lose sight the problems which peace 
also will bring. 

From the outbreak the European War 1914 our own declaration 
war, our industrial situation underwent great change. were the one, big, 
free neutral market which munitions and other products could bought, 
and those who were able come get our goods eagerly did so. They entered 
our market with insistent buying demand, backed vast purchasing power. 
Contracts were let and new manufacturing concerns were formed. Prices 
moved upward certain commodities affected this abnormal, war-created 
demand, and under the prospects large and handsome profits, new industrial 
boom was inaugurated. Our capacity for producing munitions was constantly 
increased, and the boom soon spread other lines business not directly 
related war purposes. has been estimated that the total volume our 
trade, measured traffic carried our railroads, increased approximately 
25% during that 

view the fact that were neutral nation, and there was necessity 
for discriminate between war essentials and non-essentials, important 
increase took place the development industries defined 
The prosperity which the first three years the war brought this country 
and the resulting activity practically all industries necessarily increased the 
demand for all kinds 


Tue READJUSTMENT 


The fact that our declaration war came the midst such unrestricted 
industrial boom has made the problem readjusting our industries war con- 
ditions all the more difficult. had entered the conflict the time 
industrial depression which there was considerable unemployment, and which 
industries manufacturing luxuries had been running with output, the 
readjustment war conditions would have been much simpler, because such 
surplus productive capacity could have been utilized directly the production 
commodities for war uses without impairing existing industry. 

The business outlook during the first seven months preceding the outbreak 
the European War was uncertain the United States was abroad. 
Enterprise was low ebb and all the principal branches business were 
depressed. This general condition was clearly indicated the Federal census 
manufactures 1914. The percentage increase the value products 
was less the five years preceding the war, the period 1909 1914, 
than during the previous manufacturing census period 1904 1909. The 
same general condition affairs other leading commercial and 
industrial nations. 

Before the end the winter tendency toward more favorable conditions 
became noticeable. Great Britain, France, Russia and Italy began purchase 
from foodstuffs, live stock and raw materials, and placed large contracts 
for future delivery war and industrial supplies all kinds. Under these 
influences, during the first half 1915, the directly affected war 
orders began expand, and the third quarter the year the demand for 
all commodities was such scale that every line industrial enterprise was 
stimulated. Domestic trade became very active, and foreign trade reached 
heretofore unknown proportions. 

The total amount bank clearings increased from $155,000,000,000 1914 
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$307,000,000,000 1917. During this time there was important expansion 
American industry, and, fortunately, American factories learned, through that 
period experimentation, how make munitions Our industrial 
expansion, fact, has been such that our capacity for the production war 
supplies now unequalled. 

But there are extremists who would have our whole industrial life centered 
upon the production war products the practical exclusion all else. 
the speed and flurry martial times they not look beyond their immediate 
task. For the serious student American industry and finance, who sees un- 
explored vistas opportunities for, and the future responsibilities of, America, 
clear that this extreme just dangerous, followed logical 
conclusion, its opposite, namely, “business usual.” 

The adjusting industry war must not sweeping that the general 
organization for production will destroyed. have the great necessity 
forced upon adjust industry supply the required amount war 
products; but have also great responsibility imposed upon the main- 
tenance our industrial organization for the future. 


How SHALL Draw THE LINE? 


quite generally stated that our industrial problem mainly that 
restriction supplies which are essential war purposes, and the curtailment 
our production This statement may reasonable from the 
very different matter because the difficulty determining just when product 
non-essential. How shall draw the line? The problem economy for 
the nation very much the same for the individual. the problem 
choosing the more important the exclusion the less important things; not 
that the less important things, themselves, are undesirable, but merely that 
they are less essential than other things. say that one group products 
more needed than another does not necessarily mean that one group should 
produced the exclusion the other. may mean only that the production 
the one should expanded and the other contracted. 

The number industries, however, whose products are absolutely useless 
non-essential very limited. Most those which are not classed absolutely 
essential belong the middle group, which means that their products are useful 
limited quantities. Clearly, our problem regard non-essential products 
mainly that consumption, and not that production. Drastic action might 
indeed definitely impair the country’s abilities produce essentials, for the factors 
industry are interdependent. 


Must PRESERVE PRESENT ORGANIZATION 


But let emphasize that must slowly the matter suppressing what 
may termed relatively non-essential industries. Our position after the war, 
great industrial nation and leader finance and trade, makes imperative 
that our manufacturing and industrial progress, least from the standpoint 
organization, should not halted for the period the war. must adjust 
industry that will able maintain present organizations, and, possible, 
adapt them producing products which can utilized for war purposes. 


Tue SHIFTING 


addition the adjustment our present industrial organizations that 
larger proportion their productive capacity can used for war essentials, 
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clear that certain new industries must organized and new plants erected. 
This will make necesary for labor shifted from other industries. The 
problem the shifting skilled, well the unskilled, labor from one industry 
another and from one class employers another serious one adjust- 
ing our whole industrial life the strain war conditions. this problem 
not properly handled, might lead great unsettling our industrial organi- 
zation, and the impairment the productive power the country. This 
fact has been one England’s most serious problems. 


Unquestionably one the most vital readjustments which must make 
that between labor and capital. New elements such the employment women, 
the dilution labor and changed living conditions must all reckoned with. 

the first six months our participation the war, has been estimated, 
there was loss through strikes more than six million hours’ work more than 
thousand establishments, and the record labor disturbances has been almost 
continuous. 

But should remember that there are union hours the trenches, there 
time-and-a-half pay for overtime the firing line, strikes, threats 
strikes, lockouts, question open closed shop, profiteering capital 
labor—only complete devotion supreme duty, and sublime sacrifices, that 
you and and those who are dear may free the mailed fist autocracy. 

must ask ourselves whether prefer industrial war war upon the 
enemy civilization, war upon the Power which ends strikes military force, 
peremptorily upon the outbreak, without awaiting disorder! That Germany's 
way. 

shall approve the provisions labor’s “Magna Charta”—the agreement 
reached recently commission six representatives capital, six labor 
and two leading men representing the interests the public? The agreement 
which was adopted unanimously provides for maximum production, living wage 
and arbitration. has the good will all three parties; but its success will 
depend upon the good faith all concerned the observance its provisions. 

Significant, indeed, the sharp contrast between the labor record Germany 
and that the countries the Allies. Germany there was sudden and 
great decrease labor troubles when war broke out there was increase 
the Entente The largest number Germany any war year 
1916, when the record ceased available the outside world, was only 240. 

the other hand, England’s experience should afford guidance us, that 
the British Premier has never appealed vain the patriotism English 
workers. the end March was officially reported that the British strike 
situation was better than had been any previous period during the war, 
“the great body laboring men working with steady devotion never before 
known England.” 

are win this war, both labor and capital must join the union the 
nation—the only union that now should considered. 


GovERNMENT REGULATION 


While the winning the war may make imperative for use autocracy’s 
weapons fighting autocracy, must take every precaution preserve much 
possible the machinery and spirit democracy. order accomplish that 
there should little governmental interference and regulation the exigencies 
the present crisis permit. 
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For more than decade the attitude the Government toward business has 
Leen that business something merely regulated and harnessed. There has 
been little effort the part the Government stimulate and foster business. 
has been destructive and not constructive. The inevitable result this mis- 
taken policy was strikingly exemplified last winter the deplorable transporta- 
tion situation. The plight the carriers was largely the direct result years 
inequitable and inefficient Government regulation various sorts. Our en- 
trance into the war merely accelerated the consequences this folly. 

Interruption economic law always dangerous and the question may reason- 
ably raised today whether the policy price regulation does not more 
harm than good. When values rise the tendency for consumption 
checked and existing stocks more economically utilized. The danger 
arbitrary price-fixing program during the war that may tend check neces- 
sary production and fail check unnecessary consumption. The fixing the 
price coal was undoubtedly important factor the coal shortage that 
experienced during last winter, and that reduced our production steel, now 
the most vital importance. The productive energy society can yield only 
definite number units commodities. order that the Government may get 
larger proportion those commodities, individuals must reduce their consump- 
tion. When commodity sold for whatever price will bring free, open 
market, each person buys much wants that price and there 
enough around; when sold compulsion for something below that 
price, people will want more than there available and there longer 
enough around the sense each person getting much asked 
for. The distribution resulting from the ordinary working unrestricted prices 
undoubtedly bad enabling those with means buy more than the less for- 
tunate, but the higher price tends cut off waste and, part, the least necessary 
consumption. thereby releases more productive energy for war purposes. 

During the upward movement prices the manufacturer benefited because 
certain his costs not rise rapidly his selling price, and, therefore, 
gets larger profits. will enable him extend his plants that his production 
can increased. must recognized that this temporary situation, but 
that will give certain stimulus industry, which one the advantages 
price freedom. 

The problem fixation prices involves other difficulties. Just soon 
the price one commodity established becomes imperative that prices 
many other commodities also should fixed. There end the vicious circle. 
questionable whether would not better allow prices take their course 
and have the Government apply tax excess profits arising during the period 
the war counter restraint the public interest. 

The policy the Government the regulation business important 
one its influence upon business confidence. What needed more construc- 
tive attitude toward business the part the Government our productive 
capacity increased its maximum and the general spirit and confidence 
industry improved. the Government maintains policy regulation 
commodity prices and direct management certain important industries, will 
necessary for the Government reassure leaders industry and the creditors 
industry, making reasonable allowances the way margins profits. 


The natural resources the United States are abundant and are greatly 
excess the total natural resources Great Britain, France and Italy. The full 
development these resources would give the United States great power 
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factor the world struggle. American ingenuity and American industry should 
have free hand order successfully play its part adapting these resources 
the needs war. 

Co-operation the Government the fields research and analysis, con- 
structive legislative and regulative policies, and the institution intelligent and 
helpful methods our consular and diplomatic service would contribute vastly 
our national efficiency and prosperity. 

Leaders industry and finance during this period expansion and readjust- 
ment industry war needs have had constantly mind the adjustment that must 
take place the return peace. During the period the war, with expanding 
credit and extended buying power the Government, relatively easy 
get further expansion the credit structure for industry and long war 
orders are coming in, there fear the collapse this credit structure. 

After the war will come the more serious period adjustment, and the 
way which our financial and industrial leaders handle this problem will depend 
the successful liquidating our present credit extensions. The position the 
country, however, should materially improved the close the war. 
have become creditor nation and will continue be. the outbreak the 
war, were debtors the extent $5,000,000,000 $6,000,000,000. Since then 
have received over $1,000,000,000 gold from abroad. have bought 
abroad probably $2,500,000,000 our securities, and have loaned through 
private channels approximately $2,000,000,000 foreign countries, and addition 
own Government has given credits the way advances the Allies 
approximately $5,000,000,000. How much further this process will go, one can 
estimate this time, but certain that the declaration peace will leave 
strong position creditor nation. will have abundant natural resources 
and such productive capacity that the various nations the world will continue 
come here borrow. The countries that are depreciated paper basis 
today will not hurry resume specie payments, consequently they will not 
borrowing our gold. They will prefer borrow commodities which will 
used for the development their natural resources, and restore normal con- 
ditions. Our large stock gold which now excess $3,000,000,000 will, 
the liquidation our present war credit structure, the main, remain with us, 
and will used the basis for the extension credit. 

But will necessary for conserve our strength every wise precau- 
tion can devise. Chief among these measures likely that adequate 
protective tariff. have always been theoretically “free-trader,” but the com- 
petitive conditions which peace certain bring will different from those 
that exist ordinary peace times that convinced shall have put 
protective bars, will every other belligerent nation, rather than lower them, 


international trade. the tariff bound one the big issues after 


the war. 

will never again able, however, rely upon the tariff, have the 
past, for the bulk our revenue. considered doubtful shall able 
raise this means more than fifth the money shall need run the 
Government economically. The unprecedented costs this war will extend over 
protracted period and our expenditures will doubtless two three times 
large they were antebellum days, and heavy tax burdens must borne. 

Obviously, therefore, shall have revise our tariff schedules many re- 
spects not only for protective reasons but increase our means for meeting 
the bills war and the prospective greatly increased expenditures peace. 
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THE MEANTIME 


Until war ended, however, must constantly keep mind that the decisive 
factor victory our hands. England and France will struggle until 
America able put her strength into the conflict, but must make our full 
power effective the earliest possible moment, are keep the war the 
other side the Atlantic. 

have many soldiers France, some fighting valiantly the front. 
million, promised, will Europe before the end the year. But that 
not enough. Something more than great army necessary. united nation, 
stripped free prejudices, with eye single its duty and opportunity, must bend 
every effort the task before it. 

The pivotal action the great struggle its height. The critical period 
the world war has come. This, fact, the most crucial hour all history. 
Its importance cannot exaggerated. Not only the British Army standing 
heroically “with its back the wall,” but all the Allies and the United States are 
standing exactly the same position, sharing precisely the same grave responsi- 
bility, facing identically the same vital issue victory defeat. 

And high time for meet this issue frankly, all its grim reality, 
fully conscious its life-and-death import. time for appreciate the 
imperative need for putting patriotism into business, and putting business into 
patriotism. time for understand with Kipling that: 


“Tt the guns nor armament, 

Nor funds that they can pay, 

But the close co-operation that makes them 
win the day. 

ain’t the individuals, nor the army 
whole, 

But the everlastin’ team-work 

every bloomin’ soul.” 


ENEMY OWNED PROPERTY. 


Under the “Trading with the Enemy” Act the Alien Property Custodian au- 
thorized receive all money and property the United States due belonging 
enemy ally enemy which may paid, conveyed, transferred, assigned, 
delivered said Custodian under the provisions this act; and hold, ad- 
minister, and account for the same under the general direction the President 
and provided this act. 

enemy ally enemy any person within the military naval lines 
Germany her allies, Bulgaria, and Turkey, any person resid- 
ing outside the United States and doing business with any one within such lines. 
noted that American citizen Germany may enemy under 
the act, whereas German citizen the United States (unless interned) not. 

All those who hold enemy property any interest therein must report blanks 
which will furnished request. Report must made also where holder 
property has reason believe that enemy ally enemy owns has 
interest it. The failure make report the Alien Property Custodian 
punishable imprisonment for not more than ten years, fine not more than 
ten thousand dollars, both. 

The purpose the act prevent aid comfort the enemy allies 
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the enemy, make available for war financing any funds this country belong- 
ing enemies, and safeguard property enemies for such disposition Con- 
gress may deem advisable after the war over. 

carrying the work locating and taking over enemy owned property, 
the following letter, which entitled the attention all bankers, has been 
sent out members the bar: 


“My Dear Sir: 


“Thousands the junior members the Bar, true its best traditions, are to- 
day preparing camp and ship fight for our country the battle line. You 
home, whom this supreme sacrifice not asked, are doubtless less eager 
serve, and addressing you give you the opportunity. 

“In October last when Congress passed the Trading with the Enemy Act, 
placed our hands economic weapon scarcely less powerful than the gun and 
bayonet that our soldiers wield. virtue that Act, enemy-owned property 
found within the territory the United States sequestered and administered 
this office and where possible converted into Liberty Bonds. Thus the enemy’s 
dollars and his property are made work defense our country instead 
against her. 

“To-day property aggregating value many millions dollars has been reported 
and taken over, but confidently believed that least much more still 
unreported. The duty locating and reporting such property placed law 
not upon this office but upon the individual citizen. here that need your help. 

“The great need this office information enemy-owned property and 
securing the filing proper and adequate reports the same. 

“There are many ways which you can help us. the daily practice his 
profession, the lawyer comes contact with every phase business and 
activity. The chief channels through which enemy property flows and can 
traced are real estate transactions, mortgage loans, banking and trust company 
business, sales corporate stocks and bonds, patents, estates deceased persons, 
partnership affairs, insurance, and foreign commerce. every business transac- 
tion any magnitude the lawyer essential factor. Even not directly 
connected with the transaction, through brother attorneys, business connections, 
such matters comes his ears. With this view, make the following 
specific requests: 

“(1) There may some matters involving enemy interest property 
which you should have made report attorney, agent, legal representative, 
corporation, otherwise, but which you have unintentionally over- 
looked. so, facilitate our work reporting such cases once. For this 
purpose, proper forms will sent you request. 

“(2) Talk your clients about the Trading with the Enemy Act. Remind them 
all, banks, trust companies, corporations, executors, administrators, trustees, and 
commercial houses, their duty report, the patriotic service which they 
perform doing, and, necessary, the severe penalties that attend delin- 
quency this respect. Follow any case where your clients are required 
law report and see that they it. 

“(3) Bear the importance this work mind your daily contact wéth other 
lawyers, friends, and business associates. news, even unverified rumor, 
reaches you any case where supposed that enemy property exists, make 
note and bring the matter the attention this office. will check 
unreported, adopt suitable measures procure reports. 

“(4) Talk about the Act your friends, fellow lawyers, judges, and court 
officials, and thus help bring home them the importance reporting 
and sending information the existence enemy property. 

“In this America’s hour need, she can not count the devoted service 
the American lawyer behind the lines, whom may she turn? 

“Respectfully and cordially yours, 
“Alien Property Custodian.” 


All communications having reference the matters mentioned this letter 
should addressed Francis Garvan, Bureau Investigation, Alien Property 
Custodian, Sixteenth and Streets W., Washington, 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits the associated banks, reported 
the New York Clearing House for the week ending June 1917, and June 1918, respec- 
tively, together with computation the proportionate increase decrease deposits for 


the year: 


Members Federal 
Reserve Bank 


Bank New York......... 
Bank the Manhattan Co... 
Merchants National ..... 
Mech. Metals Nat......... 
Bank America............ 


National City Bank.......... 
Chemical National Bank..... 
Atlantic National............ 
Nat. Butchers Drovers.... 
American Exchange Nat..... 


National Bank Commerce. 
Hanover National......... 
Citizens National......... 


Metropolitan Bank.......... 
Corn 
Importers Traders........ 
East River National......... 


Second National Bank....... 


Seaboard National.......... 
Liberty National............ 
Coal Iron National........ 
Union Exchange Nat........ 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members Federal 
Reserve Bank 


Greenwich Bank............ 
Fifth Ave. 


Loans and 


Discounts 
Average 
1917 


$37,996,000 
42,580,000 


16,026,000 
109,725,000 
33,491,000 
160,467,000 
2,398,000 


19,257,000 
171,076,000 
406,000 


82,406; 
11,411,000 
6,547,000 


248,583,000 
6,453,000 
17,461,000 
10,379,000 
6,057,000 


40,803,000 
66,504,000 
11,543,000 
12,791,000 
11,567,000 


5,072,000 


4,295,000 
18,814,000 
22,973,000 


Discounts 
Average 
1918 


$47,056,000 


541,297,000 
71,901,000 
15,978,000 

2,783,000 

116,875,000 

424,236,000 
12,759,000 


136,025,000 
41,985,000 


22,944,000 

115,050,000 
36,037,000 

198,775,000 
3,149,000 


19,642,000 
292,317,000 
91,338,000 
10,647,000 
5,974,000 


13,771,000 
14,542,000 


15,026,000 
3,459,000 
4,689,000 

17,376,000 
6,149,000 


4,181,000 
22,016,000 


34,594,000 


487,143,000 
35,357,000 
15,134,000 

2,199,000 
85,683,000 


269,997,000 
9,058,000 
72,039,000 
164,024,000 
27,739,000 


14,857,000 
116,901,000 
28,419,000 
165,604,000 


11,875,000 
6,357,000 


6,493,000 
18,193; 
10,124,000 
6,246,000 


45,701,000 


12,197,000 
9,976,000 


19,254,000 
5,197,000 


4,404,000 
19,113,000 
26,107,000 


Legal Net 
Deposits 
Average 


$37,594,000 
56,857,000 
20,870,000 
155,926,000 


559,397,000 
62,628,000 


301,581,000 
12,408,000 


78,796,000 


23,661,000 
107,261,000 
27,655,000 
155,382,000 
3,337,000 


275,136,000 
6,298,000 


6,299,000 


43,589,000 
68,839,000 
11,260,000 
14,262,000 
10,019,000 


15,184,000 


Deposits 
Per cent 


277 


213 


Net 
verage 
57,668,000 49,939,000 
19,831,000 27,368,000 16,140,000 
128,110,000 
459,900,000 
14,759,000 
2,285,000 2,352,000 ... 
88,583,000 99,148,000 
267,144,000 
8,983,000 
68,402,000 9.3 
145,558,000 
29,522,000 
2,877,000 
16,004,000 14,464,000 ... 
... 7.3 
92,570,000 88,530,000 
20.5 
Commonwealth Bank......... 6,206,000 
Lincoln National............ 17,169,000 
Garfield National............ 11,747,000 
Fifth National Bank......... 7,025,000 
46,687,000 
80,352,000 70,996,000 
12,613,000 10,773,000 
3,029,000 2,962,000 3,439,000 

Commercial Exchange.....,.. 5,850,000 125 ... 
West Side Bank............. ... 


